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BEFORE THE ARIZONA CORPORATION COMMIsSioN/ ED

MARC SPITZER
Chairman

JIM IRVIN ‘
Commissioner Arlzona Cor

WILLIAM A. MUNDELL B
Commissioner

JEFF HATCH-MILLER
Commissioner

MIKE GLEASON T
Commissioner E

on Commiselnn

UTILITIES DIVISION STAFF,

Complainant,
Vs.

LIVEWIRENET OF ARIZONA, LLC n/k/a THE PHONE
COMPANY MANAGEMENT GROUP, LLC; THE PHONE
COMPANY OF ARIZONA JOINT VENTURE, d/b/a/ THE
PHONE COMPANY OF ARIZONA; ON SYSTEMS
TECHNOLOGY, LLC, and its principals, TIM
WETHERALD, FRANK TRICAMO, DAVID STAFFORD,
MARC DAVID SHINER and LEON SWICHKOW; THE
PHONE COMPANY OF ARIZONA, LLP and its members

Respondents.

IN THE MATTER OF THE PHONE COMPANY OF
ARIZONA JOINT VENTURE d/b/a/ THE PHONE
COMPANY OF ARIZONA’S APPLICATION FOR
CERTIFICATE OF CONVENIENCE AND NECESSITY TO
PROVIDE INTRASTATE TELECOMMUNICATIONS
SERVICE AS A LOCAL AND LONG DISTANCE
RESELLER AND ALTERNATIVE OPERATOR SERVICE.

IN THE MATTER OF THE APPLICATION OF THE
PHONE COMPANY MANAGEMENT GROUP, LLC f/k/a
LIVEWIRENET OF ARIZONA, LLC TO DISCONTINUE
LOCAL EXCHANGE SERVICE.

IN THE MATTER OF THE APPLICATION OF THE
PHONE COMPANY MANAGEMENT GROUP, LLC FOR
CANCELLATION OF FACILITIES BASED AND RSOLD
LOCAL EXCHANGE SERVICES.

IN THE MATTER OF THE APPLICATION OF THE
PHONE COMPANY MANAGEMENT GROUP, LLC d/b/a/
THE PHONE COMOPANY FOR THE CANCELLATION
OF ITS CERTIFICATE OF CONVENIENCE AND
NECESSITY.
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On May 15, 2003, a procedural order issued ordering the Arizona Corporation Commission

(Commission) Utilities Division (Staff) to make several filings in this docket on or before June 2,

12003. The filings ordered are a filing regarding USUREF, Inc., a filing regarding Telecom Advisory

Services, Inc., a filing regarding Mile High Telecom, Inc., and if PCMG failed to file the advice letter
of Tim Wetherald that was filed on March 25, 2003 in Docket No. T-03889A-00-0393 on or before
May 30, 2003, Staff is ordered to file same on or before June 2,2003. This filing is in accordance

with those orders.

USURF, Inc.
USURF America Inc. (“USURF”) is a publicly traded company that trades on the American
Stock Exchange under the symbol UAX. Prior tov2003 it appears that USURF’s main line of
business involved the provisioning of Wireless internet access. During 2003 USURF sought to
expand into Telecommunications. On March 7, 2003 USUREF entered into an agreement to buy the
Arizona customers of Phone Company Management Group, LLC. (See Attachment 1). Since
USURF does not have a CC&N in Arizona they contracted with DMJ to provide service to the
purchased customers. In response to Staff’s data request 3-7 which asked: “Provide any other
information that you believe should be considered by Staff as we prepare our filing regarding USURF
in response to the May 15, 2003 procedural order,” USURF responded that they have no relationship
with any ef the respondents listed in the May 15 Procedufal Order. Further, USURF‘states that
representations made in the asset purchase agreement by PCMG were inaccurate and that PCMG may
be in breach of the agreement.
| In a form 10KSB/A filed with the SEC by USURF America, Inc on May 9, 2003 USURF
stated that: “Since the end of ’2002, we have ecquired a competitive local exchange carrier (CLEC)
licensed in’ the State of Arizona and currently provide local telephone, long-distance and’dial-up
Internet access to approximately 1,700 customers there. Our monthly revenues associated with these
customers is (sic) approximafely $75,000.” (See Attachment 2). In response to Staff’s data request
3-1 regarding USURF’s apparent acquisition of an Arizona CLEC, USURF stated that they had in

fact not purchased any Arizona CLEC. (See Attachment 3). In their response to that data request

SALEGAL\GHorton\Pleadings\02-0796\rtpo.DOC 2
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USURF ide;ntiﬁed several disclosures that Staff does not believe are relevant to their claim that they
purchased an Arizona CLEC. One of the disclosures that USURF pointed out stated that “We are in
the process of obtaining a CLEC license in Arizona.” Staff is unaware of any application filed by
USUREF to obtain a CC&N in Arizona. Staff believes that these discrepancies in USURF’s 10KSB/A
should be brought to the attention of the SEC and other relevant agencies.

On January 29, 2003 USURF America, Inc. issued a press release titled “USURF America
Completes Acquisition of DMJ Communications.” ' That press release refers only to DMJ’s
operations in Colorado. In response to Staff data request 3-2, USURF avers that the acquisition of
DMJ’s Colorado operations was never completed. (See Attachment 4).

In responses to Staff data \requests 3-3, 3-4, and 3-5 USURF stated that they have no
relationship with David Shiner, Leon Swichkow, or Louis Stinson, Jr. P.A. | »

USURE is a “C” corporation and thus has no partners or members. In response to Staff Data
request 3-6 USURF provided the following list of past and present ofﬁcers and directors:

Current Officers and Directors

Douglas O. McKinnon Director, President, and Chief Executive Oficer
David M. Loflin Director, Chairman of the Board

Richard E. Wilson Director, Elected March 2003

Ross S. Bravata Director

Kenneth J. Upcraft Executive Vice President

Christopher K. Bremmer Vice President of Finance and Administration, Chief

Financial Officer and Secretary

Officers and Directors for Year Ended December 31, 2002

Douglas O. McKinnon Director, President, and Chief Executive Oficer, Elected
’ : May 2002

David M. Loflin * Director, Chairman of the Board

Ross S. Bravata ‘ Director

Kenneth J. Upcraft Executive Vice President, Elected May 2002

Christopher K. Bremmer Vice President of Finance and Administration, Chief
Financial Officer and Secretary, elected December 2002

James Kaufman Vice President of Corporate Development, Resigned
June 2002

Waddell D. Loflin = - , Director, Resigned March 2003

Robert A. Hart IV Vice President of Technology, Resigned May 2002

Officers and Directors for Year Ended December 31, 2001

David M. Loflin Director, Chairman of the Board
Waddell D. Loflin Director, Vice President and Secretary
Robert A. Hart IV Vice President of Technology

- James Kaufman Vice President of Corporate Development,

SALEGAL\GHorton\Pleadings\02-0796\rtpo. DOC ' 3
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Ross S. Bravata Director

Officers and Directors for Year Ended December 31, 2000

David M. Loflin Director, Chairman President and Chief Executive
’ - Officer

Waddell D. Loflin Director, Vice President and Secretary

Robert A. Hart IV Vice President of Technology

James Kaufman . Vice President of Corporate Development,

Ross S. Bravata ' Director

Micheal Cohn Director

Officers and Directors for Year Ended December 31, 1999

David M. Loflin Director, Chairman President and Chief Executive
Officer )

Waddell D. Loflin Director, Vice President and Secretary

Christopher L Wiebelt Vice President of Finance and CFO

Darrell D. Davis Vice President- U.S. Internet Operations

James Kaufman Vice President of Corporate Development

Ross S. Bravata Director

Micheal Cohn Director

Richard N. Gill Director

Officers and Directors for Year Ended December 31, 1998

David M. Loflin Director, Chairman President and Chief Executive
Officer

Waddell D. Loflin Director, Vice President and Secretary

Julius W. Basham, II Director and Chief Operating Officer

James Kaufman Vice President of Corporate Development

Alonzo B. See, III CFO

Ross S. Bravata Director

Micheal Cohn Director

Richard N. Gill Director

Officers and Directors for Year Ended December 31, 1997

David M. Loflin Director, Chairman President and Chief Executive
- Officer

Waddell D. Loflin Director, Vice President and Secretary

Ross S. Bravata Director 4

Micheal Cohn Director

Richard N. Gill : Director

Telecom Advisory Services, Inc.

Telecom Advisory Services, Inc. (TAS) was incorporated in Florida on February 26, 2001 by
Louis Stihson, Jr. Officers of TAS were at the time of incorporation Louis Stinson, Jr., Director and
Secretary and Statutory Agent, and Leon Swichkow, Director and President. TAS’s annual report,

filed April, 2002 indicates Stinson and Swichkow continued to hold the positions held at

SALEGAL\GHorton\Pleadings\02-0796\rtpo. DOC 4
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incorporation. Although there is no filing with the Florida Secretary of State, the SEC complaint
filed with the Southern District of Florida Federal District Court indicates Marc David Shiner is now
the corporate secretary. (See Attachment 5). TAS has done business as Comrhunications Response,
Inc., f/k/a USA Média Group, Inc., d/b/a Direct Media America. TAS is currently under
investigation by the Florida Attorney General on an allegation of unsolicited facsimile transmissions
and deceptive solicitation of business opportunity.

TAS hasbeennamed as a primary defendant in a c omplaint brought by the United S tates
Securities aﬁd Exchange Commission. The complaint alleges that TAS which is not registered as a
broker-dealer has actively marketed the sale of units in six Limited Liability Partnerships. The
partnerships include -Mile ’High Telecom Partners, LLP; Phone Company of Arizona, LLP;
Washington Phone Company, LLP; Minnesota Phone Company, LLP; Iowa-Nebraska Phone
Company, LLP; and Oregon Phone Company Financial Group, LLP. Swichkow and Shiner are also
named as primary defendants in the complaint which alleges the two used boiler room techniques,
making material misrepresentations and omissions in their marketing efforts to unsuspecting
investors. Stinson is named as a relief defendant on allegations that his firm while maintaining the
escrow accounts for each of the six LLPs funneled the escrow accounts to various corporate entities
controlled by the primary defendants. The attached injunction details the activities of TAS and its
partners.

Mile High Telecom

Mile High fl‘elecom‘ Joint Venture provided telecommunications services as a Colorado
CLEC. The Joint Venture was comprised of two partners: On Systems Technology, LLC and Mile
High Telecom Partners, LLP (Mile High). As noted above, Mile High is one of the six LLPs
organized by TAS. Mile High was registered with the Colorado Secretary of State in February, 2001
with Tim Wetherald signing the registration form as “General Partner.” Mile High’s periodic report
was filed in August, 2002 and listed Frank Tricamo as the individual completing the report and Tim
Wetherald as the entity’s Registered Agent. In September, 2002 Mile High filed a Statement of

Change of Registered Agent, changing the registered agent from Tim Wetherald to Patrick W.

SALEGAL\GHorton\Pleadings\02-0796\rtpo. DOC . ) 5
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Johnson. A list is attached of all Mile High partners, obtained from Mr. Jc;ﬁnson in response to a
Staff data request 1.1. (See Attachment 6).

The May 15, 2003 Procedural Order requires “that PCMG shall docket in thi/s matter the
advice letter of Tim Wetherald that was filed on March 25, 2003 in Docket No. T-03889A-00-0393
on or before May 30, 2003. If PCMG fails to docket the letter, then Staff shall docket the letter on or
before June 2, 2003.” It appears that PCMG has not docketed such letter. Staff researched docket
T-03889A-00-0393 and found no advice letter from Tim Wetherald filed March 25, 2003.

RESPECTFULLY SUBMITTED this 2nd day of June, 2003.
ARIZONA CORPORATION COMMISSION

By: '
Maureezf. Scott
Gary H-Horton
Attorney, Legal Division
1200 West Washington Street

Phoenix, Arizona 85007
(602) 542-6026

SALEGAL\GHorton\Pleadings\02 -0796\rtpo.DOC ) . 6
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Orlgmal and 21 copies of the foregoing filed
This 2™ day of June, 2003, with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Copy of the foregoing hand-dehvered/malled
This 2™ day of June, 2003, to:

Lyn Farmer

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Ernest Johnson

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Chairman Marc Spitzer
Commissioner Jim Irvin
Commissioner William A. Mundell
Commissioner Jeff Hatch-Miller
Commissioner Mike Gleason

Michael L. Glaser

Michael D Murphy

1050 17" Street, Suite 2300

Denver, CO 80202

Attorneys for LiveWireNet of Arizona, et al

Tim Wetherald
3025 S. Park Road, Suite 1000
Aurora, CO 80014

David Stafford Johnson, Manager

4577 Pecos Street

P.O.Box 11146

Denver, CO 80211-0146

The Phone Company Management Group,
LLC n/k/a LiveWireNet of Arizona, LLC

Roald Haugan

Managing Partners Chairman

32321 County Highway 25

Redwood Falls, MN 56283

The Phone Company of Arizona, LLP

SALEGAL\GHorton\Pleadings\02-0796\Service List. DOC

Steven Petersen

2989 Brookdale Drive

Brooklyn Park, MN 55444

The Phone Company of Arizona, LLP

Timothy Berg

Theresa Dwyer

Fennemore Craig

3003 N. Central, Suite 2600
Phoenix, AZ 85003-2913

Marty Harper

Kelly J. Flood

Shughart Thomson & Kilroy, P.C.

One Columbus Plaza

3636 N. Central, Suite 1200

Phoenix, AZ 85012

Attorneys for LiveWireNet of Arizona, et al

Mark Brown

Qwest Corporation

3033 N. Third Street, Suite 1009
Phoenix, AZ 85012
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Travis & Sara Credle

3709 West Hedrick Drive

Morehead City, NC 28557

The Phone Company of Arizona, LLP

Jeffrey Crockett
Snell & Wilmer
One Arizona Center
400 East Van Buren
Phoenix, AZ 85004
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Thomas H. Campbell, Esq.
Snell & Wilmer

One Arizona Center

400 East Van Buren
Phoenix, AZ 85004
Attorneys for DIM
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ASSET PURCHASE AGREEMENT

This Assct Purchase Agrecmesnt is entered into byand between The Phonc Company Management Group, LLC,
an Arizona limited liability company ("Phone Company™) und USURF Americs, Inc., @ Nevada corporahon ("UAX"), -
in light of the following facts: . .

3

WHEREAS, Phone Compuny owns cerzin sssets, free and clear of any liens or encumbrances, us
more fully described and sct forth in Bxhibit "A" anteched hercto and incarporated herein by this
reference (the "Assets™); and

WHEREAS, Phoae Compapy desires w sell sl of the Assemw te UAX in cxchangc for the
cansiderution described in this A greement;

WITNESSETH:

THEREFORE, the agreement of the parties, the promises of each being consideration for the promises of the
other;

I. DEFINITIONS

Whencver uscd in this Agrecment, the following tenms shall have the meanings set forth below:

(a) "Agreement” shall mean thbis Asset Purchasc Agreecment and all exhibits hereto oramendments hereo .

(b) "UAX" shall mcan USURP America, lnc.,‘a Nevada corporanon

) "Phone Company” shall mean The Phope Company Management Groﬁp, LLC, an Arizong limited
liability company. )

Gy "Knowledge of Ph one Company” or matters "known o Phoné Company" shall mcgn.matters actually

known to the Members ar officers of Phone Company, or which reasonably should be or shonld have bean known by
them upon reasanable mvestxganan

. (<) "Securities Act" shall mcan the Securities Act of 1933, as amended, and fx:cludcs the rules ang-
_regulatians of the Securities and Exchange Commission promulgated thercunder, as such shall then be i effect,

()  “Colorado Act" shall mean the Securities Act of Colorade, and includes the rules and regulatians ot
the Colorade Securities Commission promulgated thereunder, as such sball then be in effoct '

Axny term uscd bereinto which a special meaning hus been ascribed shall be construed in accordance with cither (i) the
context in which such term is used, or (il) thc dcfinition provided for such term in the place in this Agreement at which
such term is firstused.

1X. PURCHASE AND SALE

(&) Subject 1o 2ll of tho terms und conditions set forth herein, Phone Company hereby sells to UAX and
UAX hereby buys from Phone Compasry the Asscts, for the considoration set forth in Exhibit “B” atrached hereto 2nd
incorporated hercin by this reference {the “Consideraton®).

) UAX does notassume, and shall notbe respoasib le for,, the payment, performance or dxscharge ofany
Imbxhnes or obhgnuuns of Phone Company, whether cxisting at the date of the Exchange or arising zhe.rcdfwr

PHONE COMPANY ; ASSET PURCHASE AGREEMENT ~PAGE 1
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1. THE EXCHANGE

(a). Phone Company sgrecs 1 deliver o UAX a Bill of Sale in favor of UAX, or its assign, reflecting the
transfer of the Assets. Upon delivery of such Bill of Sale by Phone Company, UAX shall deliver to Phone Company the
Consideration. The deliveries described in the foregoing sentencee shall be referred 16 herein as the "Exchange.” The
Exchange shall take place in the officc of Phone Company onthe 7th day of Mareh, 2003.

(b) - Afer the Exchange, the Parties shall exceute and dcliver such additional documents and take such
additionsl actions 23 may ressonably be deemed necessary or advissble by any party 1o copsummate th¢ Tansaction
contemplated by this Agrecment and 10 vesimore fully in UAX or its assign the ownership of the Assets wansterred and
conveyed, or intended 10 be conveyed, pursuznt to this Agrecment. e

IV. REPRESENTATYIONS AND WARRANTIES OF PHONE COMPANY
Phone Company rcpresents and warrants to UAX:

(a) Organization and Corporate Autbority. Phone Company is a imied liability company duly organized,
validly existing and in good standing under the Jaws of the State of Arizans. Phone Company bas all requisite corporate
power and authority, governmesial permits, consents, authorizations, registratons, licenses and memberships nccessary
to own its property and to carry on its business in the places where such properties are now owned and operated of such
business iy being conducted. o

(b) Status of Assets. Atthe time ofthe Exchange (as that term is defined herein), Fhone Company will gwn
the Assets (Exhibit "A”) free and cleur of any eacumbrances.

(c) Compliance with Agreements. The execution and performance of this Agreement will not result inany
violation of, or'be ip conflict with, any agreement to which Phone Company is a parry.

(d) Authorization. All corparate action on the purt of Phone Company and its officers, directors and
interest holders-necessary for the authorization, cxecution and d elivery of this Agreement, for the perfarmance of Phone
Company's obligations hereunder and for the delivery of the Bill of Sale has becan taken. This Agreement, when execud
and qclivered, shall constitute a legal, valid and binding obligation of Phone Company.

(e) Investmentlntental Phone Company. Phonc Comparny represents end warrants that the shares 0fUAX
commen stock scgquired hereunder by Phone Company will be held by it solely for is own account for invesmaent
pwrposes only and not for the account ot any other person and not for distribution, assiganment or resale 10 others.

0 Revicw of Public Informutiecn. Phone Company hereby represcnts and warsants that it has reccived
and reviewed (1) UAX's last-filed Annvel Report on Form 10-KSB, as filed with the Securities and Exchange
Cammission ("SEC"), (2) UAX's Quarterly Reports an Form 10-QSB, a5 filed with the SRC, and (3) UAX's Current ~

- Reports on Form 8-K, 85 amended and as filed with the SEC. With respect to such information, Phone Company further -
represents and warrants that jt has had an op portunity 1o axk questions of, und to receive answers from, the officers of
USURF and UAX ‘ ’

7 (g) Restrictive Legend. Phone Company further consents 1o the placement of the following legend, or a
legend similarthereto, on the centificate or certtficates representng shares of UAX common stock deliverable hereunder:

"THESE SECURITIES HAVE BEEN ISSUED IN RELIANCE UPON THE EXEMPTION FROM
REGISTRATION AFFORDED BY SECTION 4(2) OF THE SECURITIES ACT OF 1933, AS AMENDED,
ANDMAYNOTBETRANSFERRED WITHOUT AN OPINION OFCOUNSEL SATISFACTORY TO THE
CORPORATION TO THE EFFECT THAT ANY SUCH PROPOSED TRANSFER IS IN ACCORDANCE .
WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS.",

* PHONE COMPANY ‘ ASSET PURCHASE AGREEMENT - PAGE 2
-
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(h) Accurscy of Information. No represcntation or warrapty by Phome Company in, pussuant 1o, or in
contemplstion of this Agreement conmins any untruc statcraent of a malerial fact or omits 10 suie any maienial fact
necessary to make the statemenw herein, in light of the circumstances under which they were made, not false or
misleading. To the knowledge of Phone Compeny, Phone Company has disclosed to UAX all facts knownta 1t thar are
matsrisl 1o the Assety transferred and conveyed pursuant to this Agreement.

V. REPRESENTATIONS AND WARRANTIES OF UAX
UAX represcnts and warrants 10 Phone Compapy:

(a) Organization and Corporate Authority. UAX is a corporation duly orgeaized, validly existing and in
good standing under the lyws of the State o f Nevada, UAX has all requisite corp orate power and authority, governmental
permits, consents, authorizations, registrations, licenses and memberships nccessary 10 0Wn its property and 1o carry On

"in business in the places where such propertcs ure now.owned and opecrated or such business is being conducted.

(b) {ssuance of the Common Stack. The shares of $.0001 par valuc comrmasp stock of UAX 10 be isyned
hereunder, when issued and dzlivered in accordance with this Agrecment, will be duly and validly issued, fully paid and
pan-agsessablz, and will be free and cleur of any lieps or encumbrances and, to the knowledge of UAX, will be issued
in compliance with applicable state und federal laws,

(c) Compliznce with Agrecments. The exccution and performance of this Agrcen_;cm will notresultin any
violation or be in conflict with any agrcement to which UAX is a paﬂy.

@ Authorization. All corporatc action an the pant of UAX and its officers, directors and sharcholders
neccssary for the authorization, exccution and delivery of this Agrecment, far the performance of UAX's obligations
hereunder and for the issuance and delivery of the $.0001 par value common stock of UAX has been taken, This
Agrecment, when executed and delivered, shall consitute a logal, valid and binding obligation of UAX.

(e) Legality of Sharc {ssuance. UAX warrants that the common stock 10 be issucd 1o Phone Company
hereunder will be legally issued without registration under the Securities Act or the Calorude Act pursuant o app Licadle
excmptions from registanion thercunder,

(f) Assignment of Assets. UAX recpresents and warrants that the Asscts will, immediately upon
consummation of the transsctioas contcmplated hercin, assign all of the Asscts 10 a competitive locsl exchange carries
(“CLEC™) duly licenses as such in the Stute of Arizona. Specifically, UAX represcots end warrants that the Assets will
be administered on its behalf, pursuant to 3 existing ageacy agreement, by DM Com munications, lnc., a licvosed CLEC
in the State of Arizona.

YL INDEMNIFICATION
Phone Company shall inderan ify, defend and hold UAX, and each 6fim officers, diroctors, affiliates, cmployces,‘
agents and sharcholders, harmless from snd against any and all losses, Liabilities, damages, costs and expenses resulting

from or arising out of or in conncction with:

(a) sny misreprescatation or breach by Phone Company of any warranty or covenant contained in this -
Agreement or any other document eXecuted, delivered or furnished by Phone Company in connection herowith;

®» incomc, franchise, salcs, use or other taxes, including any penaltics or interest with respectthereto, of
or relating 1o the Asscts prior o the date of the Exchange; and

(e) ~ liabilities and obligations related 1o the Assers and srising before the date of the Exchange.

PHONE COMPANY I ASSET PURCHASE AGREEMENT ~ PAGE 2
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(a) Notices. All notices hereunder shall be in writing and addresscd to the party at the address herein set
forth, or at such other address 35 to which notice pursuant to this scetion may be given, and shall be givea by personal
delivery, by certified mail (retum receipt requested), Express Mail or by national or international overnight courier.
Notices will be deemed given upon the earlier of actual receipt or three (3) business days after being mailed ot delivered
to such courier service. Notlices shall be addressed as follows:

1o Phone Company an 10 UaX at:

The Phone Company M:magemcnx Group, LLC USURF Amecrics, (nc.

3025 S Parker Rd. * Attention: Douglas O. McKinnon
Sune 1000 6005 Delmonico, Suite 140
Aurora, Colorado 80014 Colorado Springs, Colorado 80919

with a capy to:

Newlan & Newlan, Avorneys at Law
819 Office Park Circle
Lowiaville, Texas 75057

() Survival of Covenaats. All covenants agreements, representations and warranties of the parties made
in this Agreement and in the financial ststcmenis or other written information delivered or furnished in copncction
therew ith and herewith shall survive the Exchange hercuader, and shall be binding upon, and inure 10 the benefit of, thc
parties und their respective successors und assigns.

©) Further Assurances. Each party shall do and perform, or cause o be dore and performed, all such
further acts and things, and shall executo and deliver wll such other agreements, certificates, instruments snd documents,
us the other party.may reusonably request in arder 10 carry out the intent and accomplish the purposed of this Agresment
and the consumrmation of the transactons contemp luted hereby.

(@) Arbitration. The parties agrec that any disputc arising betwcen or among them relsted 10 this -
‘Agreccment or the performance hercof shall be submitted for resolution ' the American Acbitration Association for
arbitration in the Denver, Colarado, office of the Association under the then-currentriles of commercial arbimation. The -
Arbizator or Arbjtrators shall huve the authority w award to the prevailing party its reasonable costs and anorneys fecs.
Axny award of the Arbitraters may be entered us a judgmeat in any court competent jurisdiction.

(o) Governing Law. This Agrcement shall be deemed to be 3 contract made under, governed by and
consmrued in Accordance with the substantive laws of the Star of Colorado. ‘

[¢3) Counterpans. This Agreeruent may be executed simultancously in counterpans, each af which When'
so exccuted and delivered shall be taken to be an eriginal; but such counterparts shall together constitute but one and the

samec document,

(3] Successors and Assigns. Exccpt as otherwise expressly provided herein, the provisions hc:cof shall
inwre to the bencfit of, and be binding upon, the successors or assigns of the parties hereto.

PHONE COMPANY ASSET PURCHASE AGREEMENT - PAGE ¢
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(h) Entire Agreement. This Agreement constitutes the full and entire understanding and agreement between
_ the parties with regard to the subject matter hereof,

IN WITNESS WHERBOF, the parties have signed this Agreementas of the date wrinen below.

THE PHONE COMPANY MANAGEMENT GROUP, LLC USURF AMERICA, INC,

{an Arizona limited liability company) {2 Nevada corporation)

By: _-or - _ M& %{%"
o v AT S Deuglas O. McKinnon

Name: 7 [1na (4] L-';rﬂ—ﬁu' rw'?u President and CEO

Title: 3/ \Mot o 00 22
CALK

" DATE: MARCH 7. 2003 DATE: MARCH 7, 2003

PHONE COMPANY L | ASSET PURCHASE AGREEMENT ~ PACE S,

MRY-27-207% . 17: 00 +71ADEOEASE



May-27-03 '05:37pm = From-USURF AMERICA.INC » }7]92505455 T-552  P.14/26  F-002

EXHIBIT "A"

. LIST OF ASSETS
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Adsets af Phope Campany

The Asscts W be acquired by UAX from Phone Company arc:
1. The customers listed in Annex A-I o this Exhibit “A”.

2. The accounts and account balances related to the customers Lisied in Annex A-l 1o this Exhibir“A”.

MAY=-27-2PA%  17: 00 +71ADAREASE
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Exhibit “B”

Consideration
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Annex *B-17
Copsideration

UAX will pay Phone Company $200.00 per acquired customer that remains as 2 paying customer of UAX on the date .
that is 90 days after the execution of the Assct Purcnase Agrecment (the “Agreement’”), 10 which this Annex B-1 relates,
as follows: ~ :

1. Cash in the amount of $154.00, payable in 24 monthly imstallments of $7.00 (the “Royalty”); and .
2. A pumber of shares of UAX common stock that has a value of $46.00, based on the closing price of

UAX common stock, as rcporied by the American Stock Exchange, on the trading day that
iramediately procedes the 90th day following the oecution of the Agreement. By way of example
‘only, should the closing price of UAX common stock be $.10 per share, than UAX would issug to
Phone Compairy a total of 460 shares per customer [$56.00 -~ % 10 = 460).

It is spreed by UAX and Phone Company that UAX's dury to pay the Royalty with respect to aty customer shall conuirae
only for so long as any such customer shall remain a paying customer of UAX, upt0a maximum of 24 months, and sball
be payable out of collected cash only. Phone Company agrees that, on the date that is 90 days after the exccution of the
Agreemert, USURF shall be entitled to prepay, in whole or in part, the furure Royalty with respect any or all of the
acquired customers by the issuance of shares of its common stock (om a per share vahse 35 sct farth in paragrapa 2
abovc), in its sole disoretion. ' :

Tt is forther 2grecd by UAX and Phone Company that the consideration paid per custamer shall be subject to adjustment
to reflect the resulis of an independent faix market valuation of the acquired CUSIOMETS. Notwithstanding the foregoing,
the parties agree that the per customer valuation will be no less than $200 per customer, The adjustment in the valugtion
of the acquirad customers, if any, shall be implemenizd on the date thar is 90 days after the exccution of the Agrerment,

- During the period of vansition of the acquired customers’ sccounts, Phone Company agrees that 1t sball continue 10
* provide Intcroet and long~distance service to such acquired custamers 2t the expense of UAX. UAX agrecs that it shail
promptly and completcly compensate Phone Company for providing such services to the acquired customers. .

The accounts reccivable associated with the acquired customers arc considered 1o be an integral part of the customer
base, however JAX and Phone Company agree that UAX will pay 10 Phone Compary 30% of cash receipts as rescived
for a period of 90 days from the date heveof, ‘ '

MAY-27-20RA3  17: 01 +71QDENCASE
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STOCK PURCHASE AGREEMENT

This Stock Purchase Agreement is entered imo by and berween DMJ Communications, Inc. ("DMJ"), a
Texas Corporation and a wholly owned subsidiary of PalomalNet Intemnational, Inc. (“PalomaNet™), a
Colorado corporation, and USURF America, Inc,, a Nevada corporation ("USURF"), in light of the
following facts: _ o

WHEREAS, prior 1o the time of this Agreement, DMJ has been 3 competitive local
exchange carrier (CLEC) licensed in Colorado, providing local and long-distance
telephone service throughout Colorado; and

WHEREAS, in comemplation of this Agreement, DMJ has organized DMJ
Communications (Colorado), Inc., a Colorado corporation (“DMJ Colorado™), and
transferred to DMJ Colorado certain assets listed in Exhibit “A” amached hereto (the
“Assets™) applicable to DMJ’s operating as a CLEC in the State of Colarado, to the effect
that DMJ Colorado has become 2 duly licensed CLEC in the State of Colorado,

WHEREAS, DM] is the owner of all of the capital stock of DMJ Colorado; and

WHEREAS, DMJ desires 10 sell all of the capital stock of DMJ Colorado 10 USURF in
exchange far cash and shares of common stock of US URF;

WITNESSETH:
THEREFORE, the agreement of the parties, the promises of each being consideration for the pfom.iscs of
the other: o
L DEFINTTIONS

: Whenever used in this Agreement, the following terms shall have the meanings set forth below:
(2) "Agreement” shall mean this Stock Purchase Agreement and all exhibits hereto or amendments hereof.
{b) "USURF" shall mean USURF America, Inc., a Nevada corporation.

(c) "DMJ" shall mean DMJ Commiunications, Inc., a ‘ColoradoA corporation wholly owned by PalomaNet
International, Inc., a Colorado corporation. ‘ - '

(d) “DMJ Colorado” shall mean DMJ Communications (Colorado), lne., 1 Colorado corporation wholly
" owned by DMJ Communications, Inc., a3 Colorado corporation. .- .

" (¢) “PalomaNet” shall mean PalomaNet International, Inc., a Colorado corporaton.

(D) "Knowledge of DMJ" or matters "known to DMJ" shall meun maners actually known to the Board of
Directors or officers of PalomaNet or the Board of Directors or officers of DMJ, or which reasonably
should be or should bave been known by them upon reasonable investigation, :

(g) "Securities Act" shall mean the Securities Act of 1933, as amended, and includes the rules and |
regulations of the Securities and Exchange Commission promulgated thereunder, as such shall then be in -
- effeat. : '

DMJ COMMUNICATIONS, INC. STOCK PURCHASE AGREGMENT - PAGE |
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(h) "Colorado Act” shall meen the Securities Act of Colorado, and includes the rules and regulations of the

Colorado Securities Commission promulgated thereunder, as such shall then be in effect.

Any term used herein 1o which a special meaning has been ascribed shall be construed in accardance with
either (i) the context in which such term is used, or (ii) the definition provided for such tefm in the place in
this Agreement at which such term is first used.

IL DISCLOSURES

(a) At the time of the Exchange (as that term is defined herein) hereunder, DMJ Colorado
will own all of the Assets (Exhibit “A”), will have the status of a CLEC and will have 2 valid and
subsisting Certificate issued by the Colorado Public Utilities Commission to so operate. Also a1 the time of
the Exchange hereunder, DMJ Colorado will be providing local and long-distance telephone service 1o
approximately 100 customers, which customers are “prepaid” customers. DMJ represents and warrams thar
the contracis included in Exhibit “B” attached hereto and inoorpora:ed by this reference berween DMJ, and
by assignment DMJ Colorada, and Qwest Communications are in full force and effect, that DMJ and DMJ
Colorado, and each of them, are not in breach of any of such contracts and that the consummation of the

transactions contemplated by this Agreement will not constitute an event of default under any of such -

contracts.

: (b) DMJ hereby represents and warrants that it has received and reviewed (1) USURF’s last-
filed Annusal Report on Form 10-KSB, as filed with the Securities and Exchange Commussion (“SEC™), (2)
USURF’s Quarterly Reports on Form 10-QSB, as filed with the SEC, and (3) USURF's Current Reports on
Form 8-K, as amended and as filed with the SEC. With respect to such informanon, DIM further represents
and warrants that it has had aa oppo:mmry 10 ask questions of, and 10 receive answers from, the officers of
USURF.

- OL PURCHASE AND SALE

(a) Subject 10 all of the terms and conditions set forth herein, DMT hereby sells 1o USURF

and USURF hercby buys from DMTJ all of the shares of capaal stock of DMJ Colorado in cousideration of

(i) $20,000 in cash and (ii) the number of shares of the $.000] par veiue cornmon stock of USURF .

determmed pursunnt to paragraph (®) below
() Ar the Exchange (as that term is defined in Section TV:

)  DMJ shall deliver to USURF a certificate or certificates, duly endorsed 1o
USURF, represemting all of the oytstanding capiral stock of DMJ Colorado; and -

(i) USURF shall deliver to DMJ (A) $20,000 in cash and (B) shares of common
stock of USURF with a value of $30,000. For purposes of this Agreement, the
pumber of shares of USURF common stock deliverable to DMJ at the Exchange
shall be calculated as follows: -

'$30,000 divided by the closing price per share of USURE”s common stock, us
reported by the American Stock Exchange, on the dare of the mutual execution
of this Agreemenn.

By way of example on)y, on the date of the murual execution of this Agreement,
- should the closing price of USURF’s common stock be $.10 per share, USURF

would be rcquxred to deliver a total of 300,000 shares of its common stock to

DM {350,000 = $.10/share = 300,000 shares].

DM COMMUNICATIONS, INC. : : STOCK PURCHASE AGREEMENT - PAGE 2 ,
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Iv. THE EXCHANGE

"DMT agrees 10 deliver to USURF duly endorsed stock certificates represemm\> al) of the oustanding capital
stock of DMJ Colorado. Upon delivery of such stock certificates by DMJ, USURF shall deliver to DMJ the
sum of $20,000 in cash and a certificate reprcscmmg the appropriate number of shares of the common
stock of USURF. The deliveries described in the foregoing sentences shall be referred 10 herein as the
“Exchange”. .

V. REPRESEN TATIONS AND WARRANTIES OF DMJ . ‘

-

' DMJ' represents and warmants 10 USURF: N

(a) Organization and Corparate Authority. DMJ is a corporation duly organized, validly
existing and in good standing under the laws of the Stme of Colorado. DMJ has all requisite corporare
power and authority, governmental permits, consents, authorizations, registrations, licenses and
memberships necessary to own its property and to carry on its business in the places where such properties
are now owned and operated or such business is being conducted. DM further represents and warrants that
DM Colorado is a corporation duly organized, validly existing and in good standing under the laws of the
State of Colorado and that DMJ Colorado has all requisite corporate power and authority, governmental
permits, consents, authorizations, registrations, licenses and memberships necessary to own its property and
to carry on'its business in the places where such properties are now owned and operated or such business is
being conducted.

(b) Status of CLEC License of DMJ Colorado. DMT represents and warrants that the CLEC
license granted by the:State of Colorado to DMJ, which license has been validly transferred to DMJ
Colorado in contemplation of this Agreement, remains valid and that the consummation of the transactions
comemplated by this Agreement will have no adverse effect upon such CLEC license.

{c) Status of Qwest Communications Interconnection Cantracts. DMJ represents and
warrants that each of the interconnection contracts included in Exhibit “B" hereto between DMJ and Qwest
Communications has beea duly assigned by DMJ 10 DMJ Colorado, that such assignments did not
constitute 2 breach or event of defauli under any one or more of such interconnection contrects and that

 each such imterconnection contracts remains in full force and effect.

(d) Common Stock of DMJ Colorado. The shares of common stock of DMT Colorado to be
delivered hereunder, when delivered in accordance with this Agreement, will be duly and validly issued, -
fully paid and non-assessable, and will be free and clear of any liens or encumbrances and, to the '
lnowledge of DMJ, will be delivered in compliance with applicable state and federal laws,

(e) Compliance with Agreemems The execution and performance of this Agreemenr will not
result in any violarion of, or be in conflict with, any agreement 1o which DMT and/or DMJ Colorado isa
- parry. . , ‘
® Authorization. All corporate action en the part of DMJ and its officers, directors and

shareholders necessary for the authorization, execution and delivery of this Agreement, for the performance
of DMJ's obligations hereunder and for the delivery of the common stock of DMJ Colorado. This
Agreement, when executed and delivered, shall constitute a legal, valid and binding obligation of DMJ.

(8)  Legality of Share Delivery. DMJ warrants that the common stock of DMJ Colorado to be |
delivered hereunder will be legally delivered without registration under the Securities Act or the Colorado
Act pursuant 0 applicable exempiions from registration thereunder. : '

DM COMMUNICATIONS, INC. STOCK PURCHASE AGREEMENT -PAGE 3
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, (h) Investment Intent of DMJ. DMJ represents and warrants that the shares of |
USURF common stock acquired hereunder by DMJ are being purchased by it solely for irs own
account for imvestment purposes only and not for the account of any other person and not for

distribution, assignment or resale to others.

Q) Restrictive Legend. DMJ turther consents to the placement of the following legend, or a
legend similar thereto, on the certificate or ceruﬁcazes representing shares of USURF common stock
deliverable hereunder:

“THESE SECURITIES HAVE BEEN ISSUED IN RELIANCE UPON THE

EXEMPTION FROM REGISTRATION AFFORDED BY SECTION 4(2) OF THE
SECURITIES ACT OF 1933, AS AMENDED, AND MAY NOT BE TRANSFERRED
WITHOUT AN OPINION OF COUNSEL SATISFACTORY TO THE CORPORATION
TO THE EFFECT THAT ANY SUCH PROPOSED TRANSFER IS IN ACCORDANCE
WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS.”

VL REPRESENTATIONS AND WARRANTIES OF USURF -
USURF represents and warrants to DMT:

(@ Organization and Corporatc Authority. USURF is u corporation duly crganized, validly
. existing and in good standing under the laws of the Stare of Nevada. USURF has all requisite corporate .
power and authority, governmemal permits, -consents, authorizations, registrations, licenses and
memberships necessary 10 own its property and to carry on its business in the places where such plope'rues
are now owned and operated or such business is bemg conducred.

®) Issuance of the Common Stock. The shares of $.0001 par value common stock of USURF
10 be issued hercunder, when issued and delivered in accordance with this Agreement, will be duly and
validly issued, fully paid and non-assessable, end will be free and clear of any liens or encumbrances and,
to the knowledge of USURF, will be issued in compliance with applicable state and federal laws.

(c) Compliance with Agreements. The execution and performance of this Agreement will not
result in any violation or be in conflict with any agreement to which USURF is a party.

(d) ~ Authorization. All corporate action on the part of USURF and its officers, directors and
shareholders necessary for the authorization, execution and delivery of this Agreemenr, for the performance
of USURF's obligations hereunder and for the issuance and delivery of the $.0001 par value common stock
of USURF. This Agreement, when executed and delivered, shall constitute a legal, valid and binding
obligation of USURF.

() Legality of Share Issuance. USURF warrants that the common stock 1o be issued 1o DMJ
hereunder will be legally issued without registration under the Securities Act or the Colorado Act pursuant
10 applicable exemptions from registration thereunder.

® Investment Intent of USURF. USURF represents and warrants that the shares of DMJ
Colorado common stock acquired hereunder by USURF are being purchased by it solely for its own
accoury for investment purposes only and not for the account of any other person and not for distribution,
assignment or resale 1o others,

((:3) Regrrictive Legend. USURF further consents 10 the placement of the follewing legend, or
a legend similar thereto, on the certificate or certificates representing shares of DMJ Colorado common
stock deliverable hereunder:.

DM COMMUNICATIONS, INC. STOCK PURCHASE AGREEMENT - PAGE 4
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“THESE SECURITIES HAVE BEEN ISSUED IN RELIANCE UPON THE
EXEMPTION FROM REGISTRATION AFFORDED BY SECTION 42) OF THE
SECURITIES ACT OF 1933, AS AMENDED, AND MAY NOT BE TRANSFERRED
WITHOUT AN OPINION OF COUNSEL SATISFACTORY TG THE CORPORATION
TO THE EFFECT THAT ANY SUCH PROPOSED TRANSFER IS IN ACCORDANCE
WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS.”

vd.  MISCELL. ANEOUS

(2) All notices hereunder shall be in writing and addressed 10 the party at the address he1 ein
set forth, or at such other address as to which notice pursuarit to this section may be given, and shall be
given by personal delivery, by certified mail (rerum rece:zpt requested), Express Mail or by national or
international overnighr courier. Notices will be deemed gwen upon the earlier of actual receipt of three (3)
business days after being mailed or delivered 10 such courer service.

Notces shall be addressed 10 DMJ at: DMJ Communications, Inc.
Attention: Mr. Clyde Pirtman

and to the USURF at:

USURF America, Inc,

Auention: Douglas O. McKinnon, Prcsxdem and CEO
6005 Delmonico, Swte 140

‘Colorado Springs, Colorado 80919

with & copy 10: Newlan & Newlan, Arorneys at Law
819 Office Park Circle
Lewisville, Texas 75057

(b) ‘Nothing in this Agrecment shall be construed as prohibiting PalomaNet, DMJ, or any
entity owned or controlled by either of the above-named companies, whether currently in existence or.
created in the furure, from securing CLEC status within the State of Colorado and Som entering into
competition with DMJ Colorado. The Parties further agree that pending a decision 1o secure an additiona] .
CLEC cerification by PalomaNet, DMJ, or any owned or comrolled by either of the above-named
companies, whether currently in existence or created in the future, DMJ Colorado will allow any of the
above-named entities to operate as a telecommunications provider within the State of Colorado as an agent
of DMT Colorado upon terms and conditions to be agreed between the Parties. The Parties agree that terms
and conditions will reflect common practice within the telecommunications mdustry for such as
relationship as comemplated in this paragraph. :

(©) Approvals: Not withstanding the above, the comsummation of the transactions
contemplated by the Agreement may be subject to the approval of the Colorado PUC and/or other
_instrumentalities of the State of Colorado, If such approvals are required, the effective date of this
agreement shall be the date of said approvals: however, for accounting and reporting purposes the
transaction shall be the Exchange date.

(d) Survival of Covenants. Unless otherwise waived as provided herein, all covenants

agreements, representations and warranties of the parties made in this Agreement and in the financial

" statements or other written information delivered or furnished in connection therewith and herewith shall.

survive the Exchange hereunder, and shall be binding upon, and inure to the benefit of, the parties and their
respective successors and assigns,

DI COMBLUNICATIONS, INC. ‘ STOCK PURCHASE AGREEMENT ~PAGE 5
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(¢)  Arbiwation, The parties agree that any dispute arising between or arnong them related
to this Agreement ot the performance hercof shall be submitted for resolunon to the American
Arbimation -Association for arbization in the D enver, C olorado, o ffice o f the Association under the
then-current rules of arbiwration. The Arbizator or Arbitrators shail have the authority 1o award 1o the
prevailing party its reasonable costs and amomeys fees. Any award of the Arbitrators may be entered as
a judgment in any coun competcnt jurisdiction. ’

) Governing Law. This Agrecment shall be deemed to be 2 conwact made under,
governed by and construcd in accordance with the substantive laws of the State of Colorado.

(g) Counterparts. This Agreement may be executed simultaneoﬁsly in counterparts, each of
which when so executed and delivered shall be taken 10 be an original; bur such counterparts shall
. together constitute but one and the same documents. g

(h) = Successors and Assigus. Except as otherwise expressly provided herein, the provisions
hereof shall inure to the benefit of, and be binding upon, the successors or-assigns of the parties hereto.

(i) Entire Agrccment. This Agreement, the other agreements and the other documents
delivered pursuant hereto and thereto constitute the full and enrire understanding and agreement
between the partics with regard 1o the subjccets hereof and thereof.

IN WITNESS WHEREOF, the parties have signed this Agreement as of the date(s) writien below.

DMJT COMMUNICATIONS, INC.
(a Colorado carporation)

By:
Name: Clyde Pimman
Tide: President and CEO

DATE: JANUARY , 2003

USURF AMERICA, INC.
(a Ncvada corporation)
By: ,
Name: Douglas O. McKinnon
Tide: President and CEO

DATE: JANUARY _ , 2003

Dbt COMMUNICATIONS. INC. : STOCK PUKCHASE AGREEMENT ~ PAGE § -
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EXHIBIT “A”
LIST OF ASSETS OWNED BY

DMJ COMMUNICATIONS (COLORADO), INC.

DI COMMUNTCATIONS, INC.
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LIST OF ASSETS OWNED BY ‘
DMJ COMMUNICATIONS (COLORADO), INC.

Cenification granted by the State of Colorado 1o DMJ Communications, Inc. (DM)
to operate as a faciliries-based Competitive Local Exchange Carrier (CLEC). The
Certification was originally granted to DMJ by the Public Utilities Commission of
Colorado (PUC). ) '

s Rights 1o and all copies of all rariffs filed by DMJ with the PUC in association with
applications for said Certifications.

« - Interconnection agreements with Qwest ‘Communications received by DMJ from
Qwest pursuant to the granting of the Certification and its amendments from the
PUC,

« All Billing Account Numbers (BANSs) associated with the Qwest Imerconncction
Agreements. . .

'

«- All Colorado customers,

*  All other legal and administrative assets and assistance needed from PalomaNet and
DMJ to assure that USURF will have full access to the current and intended use of
the Imerconnection Agreemerits and the Certifications.

In addition, PalomaNet and DMJ agree thar all of DMY Colorado’s provisioning and customer care
functions will remain within the province of PalomaNet for a period of time to be negouated by
PalomaNet/DMA and USURF, and for which PalomaNev/DMJ will receive ongoing consideration to be

" negotiated. ‘

F-002
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COPIES OF CONTBRACTS BETWEEN
DMJ COMMUNICATIONS, INC. AND
QWEST COMMUNICATIONS

DMJ COMMUNICATIONS, INC.
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U.S. SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
Form 10- KSB/A

[X] Annual Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934 for
~ the Fiscal Year Ended December 31, 2002 .

[] Transition Report Under Section 13 or 15(d) of the Secuntles Exchange Act of 1934 for the
Transition Penod From to

Commission File No. 1-15383

USURF America, Inc.

(Name of Small Business Issuer in its Charter)

Nevada o © 91-2117796
~ (State or Other Jurisdiction of ' : (IRS Employer Identlﬁcatlon
Incorporation or Organization) : - Number)

6005 Delmonico Dnve Suite 140 Colorado Springs, Colorado
80919

(Address of Principal Executive Offices, Including Zip Code)

(719) 260-6455

\ (Issuer's Telephone Number, Including Area Code)

Securities Registered undef Section 12(b) of the Exchange Act:

Title of Each Class \ Name of Exchange on Which Registered

Common Stock The American Stock Exchange

‘Securities Registered under Section 12(g) of the Exchange Act: None
Check whether the issuer (1) filed all reports required to be filed by Section 13 or 15(d) of the
Exchange Act during the past 12 months (or for such shorter period that the registrant was required

to file such reports), and (2) has been subject of such filing requirements for the past 90 days. Yes
- [XINo[] :

Check if there is no disclosure of delin(iuent filers in response to Item 405 of Regulation S-B
contained in this form, and no disclosure will be contained, to the best of registrant's knowledge, in
definitive proxy or information statements incorporated by reference in Part III of this Form 10-KSB
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September 30, 2002 A1 .04
December 31,2002 | 13 .04
March 31, 2003 ' .09 05

You should note that our common stock, like many technology-related stocks, has experienced
significant fluctuations in its price and trading volume. We cannot predlct the future trading
patterns of our common stock.

Holders

On April 10, 2003, the number of record holders of our common stock, excluding nominees and
“brokers, was 1,194, holding 77,797,203 shares. -

Dividends

We have never paid cash dividends on our common stock. We intend to re-invest any future
earnings for the foreseeable future.

Our board of directors has declared property dividends, the values of which have been written-
off in our financial statements, comprised of common stock of three private companies acquired
by us. These dividends of stock are: 1,500,000 shares of New Wave Media Corp., acquired by us
in exchange for all of our community-television-related assets; 400,000 shares of Argo

Petroleum Corporation, acquired by us in exchange for 10,000 shares of our common stock; and
800,000 shares of Woodcomm International, Inc. acqulred by us in exchange for 7,500 shares of
our common stock.

None of the three dividend distributions will occur unless and until a registration statement
relating to each distribution transaction has been declared effective by the SEC.

Ttem 6. Management’s Discussion and Analysis of Financial Condition and Results of -
Operations

Background

During 2001 and the first quarter of 2002, we focused all of our efforts and capital on the _
exploitation of our wireless Internet access products. Beginning in April 2002, with the arrival of
our new president, we began to expand our business. By the beginning of 2003, we had become

a provider of broad range of telecommunications services.

Current Overview

" We currently operate as a provider of voice (telephone), video (cable television) and data -
(Internet) services to business and residential customers. We also market and sell
‘telecommunications-related hardware and software.

Our business plan involves obtaining, through internal growth, as many voice, video and data
customers as possible. Our growth strategy also includes acquisitions of telecommunications-
related businesses and/or properties which Would provide an immediate or potential customer
base for our services.
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In early 2003, we restructured our operations by creating three new subsidiary corporations that
reflect our operating divisions. In the future, our reports on operations can be expected to contain
business segment information. However, for 2002 and 2001, no discussion of business segment
operations appears.

Since the end of 2002, we have acquired a competitive local exchange carrier (CLEC) licensed
in the State of Arizona and currently provide local telephone, long-distance and dial-up Internet
access to approximately 1,700 customers there. Our monthly revenues associated with these
customers is approximately $75,000. Also, we acquired assets from a telecommunications
company that have enabled us to begin to operate as a seller of telecommunications-related
hardware and software. We offer a broad array of products and the start to this part of our
business has shown some success. In March 2003, we booked approximately $45,000 i
equipment sales. We have begun to build our wireless Internet network in Denver. Also, we -
have begun to build our wireless Internet network in Colorado Springs. We have become the
preferred telecommunications services provider in four Denver-area MDU properties, providing
voice, video and data services to these properties. In the aggregate, we now provide cable
television services to approximately 160 customers in Denver.

First Fusion Capital Financing Transaction

In May 2001, we entered into an amended and restated common stock purchase agreement with
Fusion Capital, pursuant to which Fusion Capital agreed to purchase up to $10 million of our
common stock. The selling price of the shares was equal to a price based upon the market price
of our common stock without any fixed discount to the market price. In March 2003, this
agreement ended, with Fusion Capital having purchased all 6,000,000 shares available for sale
under the agreement for cash in the total amount of approximately $585,000. |

As the level of funding under the first Fusion Capital agreement was lower than we had
anticipated, during 2002 we obtained additional funds through sales of our securities to other
parties in the approximate amount of $875,000. '

~ The majority of these funds were used for operating expenses. We will need further capital, as
we continue to expand our business.

Second Fusion Capital Financing Transaction

- In March 2003, we entered into another similar common stock purchase agreement with Fusion
Capital, pursuant to which Fusion Capital agreed to purchase up to $10 million of our common
“stock. The selling price of the shares will be equal to a price based upon the future market price
of the common stock without any fixed discount to the market price. Sales under this agreement
will not commence until such time as we have completed a registration proceeding with respect
thereto. We expect to file a registration statement relating to this transaction in the very near
future.

CyberHighway Bankruptcy

In September 2000, an involuntary bankruptcy petition was filed against CyberHighway in the
Idaho Federal Bankruptcy Court, styled In Re: CyberHighway, Inc., Case No. 00-02454, by
ProPeople Staffing, CTC Telecom, Inc. and Hawkins-Smith. We expect a final order of
discharge to be issued in the future. We cannot predict when this final order will be 1ssued.
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USURF America, Inc. Responseto = - ' -
ARIZONA CORPORATION COMMISSION STAFF'S
THIRD SET OF DATA REQUESTS
DOCKET NOS. T-03889A-03-0132,
T-03889A-02-0796 & T-04125A-02-0796

Respondent to Staff requests: Doug McKinnon, President and ‘CEO, USURF America, Inc.

Staff 3-1 The form 10KSB/A filed with the SEC by USURF America, Inc on May 9, 2003
conrains the following statement: "Since the end of 2002, we have acquired a
competitive local exchange carrier (CLEC) licensed in the Siute of Arizona and
currently provide local telephone, long-distance and dial-up Interner access 1o
approximaltely 1,700 customers there. Our mom‘h!y revenues associared with
These customers is (sic) approxzma{eiy 375,000."

a Identify the Arizona CLEC thar USURF America, Inc has purchased.

USURF has not purchased a CLEC in Arizona. The disclosure under
Form 10KSB/A, Part I, Item 1. Business: Telephone (Voxce) Services:
Reads as follows:

“At December 31, 2002, we did not provide twelephone service 1o any customers.
However, in February 2003, we acquired the ¢ustomer base of an Arizona-based
comperitive local exchange carrier (CLEC)”

Tﬁe disclosure further reads that;

“We are in the process of obraining a CLEC license in Arizona. We are aware of

no impediment 10 our becoming a licensed CLEC in Arizona. Until we obtain

this license, we have contracted with an Arizona-licensed CLEC, DMJ
- Communications, Inc., 10 provide services 10 our cusiomers on &n agency basis.”

Additionally, the following dlsc}osure was included in the USUR[‘
Form. 10QSB

“In March 2003, we entered into gn agreement whereby we agreed to purchase
the customer base of an Arizona comperitive local exchange camer (CLEC),
subject to the requisite approvals from the Arizona Corporation Commission
(ACC) and other regulatory authorities. The purchase price, payable 90 days
from the execution date of the agreement, is 10 be based upon the number of
temaining paying customers at the end of the 90 day period. At the execution of
the - agreement, there were approximately 1,700 cusiomers generating

- r————— _ . . - approximately $100,000 gross revenue per month.:

We do not hold a cenificate for operating as a CLEC in the State of Arizona and,
therefore, have entered into an agency agreement with a CLEC 1 provide
services 10 these customers, unti] such time as we have obtained CLEC
certification in Arizana. '

USURF THIRD DATA REQUESTS: DOCKFTNOS‘ T-038894-03-0152, T-03R894-02-0796 & T- Orll’.»-l-m -0796
; : “Page ! afS
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Currently, it is uncertain whether the ACC will approve the transfer of the
acquired customer base; based upon information currently available 1o our
management, it appears unlikely that the wansfer of customers will be approved
by the ACC. Based upon this uncertainty, for the three months ended March 31,
2003, we did not record any revenue or rejated expense related to the transaction.
We have not made any payments nor have we realized any revenue from the
wansaction. Ultimately, should the customer transfer not be approved by the
ACC prior 10 the 90-day look-back darte for determining the purchase price of the
customer base, the effect would be that there are no paying customers and we
would, therefore, have no paymenrt obligation with respect to the transaction.”

b. Provide the date on which the purchase closed.

The purchase agreement between USURF and The Phone Company
Management Group, LLC (“PCMG”) was dated March 3, 2003 with
payment to be made ninety days from that date.

c.  Provide a copy of the purchase agreement berween USURF America, Inc.
and the CLEC in question.

A copy of the USURF/PCMG is atrached.

Staff 3-2 On January 29, 2003 USURF America, Inc issued a press release titled “USURF
America Compleres A cquisition o f DMJ Communications.” T hat press release
- refers only to DMJ'’s operations in Colorado. USURF America, Inc's response to
Staff’s daia request 1-20 received on April 30, 2003 indicates thar DMJ
Communications was not purchased because “certain conditions” were not met.

a. Explain the apparent discrepancy berween the Januury 29, 2003 press
, zeleaee and USURF America, Inc’s response 1o Staff’s data request 1-20.

- The Agreement between USURK and DMJ contains the fo]lowmo
language in Secnon TV. Paraoraph C.

“Approvals: Not withstanding the above, the consummatien of the ransactions
contemplated by the Agreement may be subject 1o the approval of the Colorado
PUC and/or other instrumentalities of the State of Colorado. If such approvals
are required, the effective date of this agreement shall be the dare of said
approvals: however, for accounting and reporting purposes, the wansaction
shall be the Exchange date. “ :

The agreement calls for the approval of the Colorade PUC and it
appears that DMJ may not get the requisite approvals. The.
following statement was included in the Form 10KSB: '

“In January 2003, we acquired DMJ Communications (Colorado), Inc,, a smaﬂ
CLEC licensed to operate as such by the State of Colorado. Ar the time of
acquisition, this CLEC provided local telephone service 1o approximarely 100

USURF THIRD DATA REQUESTS: DOCKET NOS. T-038894- 0: 0152, 1-038894-02-0796 & T-04i254-02- 0/.(6
) Page 2 Jf5
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t

Currently, it is uncertain whether the ACC will approve the transfer of the
acquired customer base; based upon information currently available 10 our
management, it appears unlikely that the ransfer of customers will be approved
by the ACC. Based upon this uncertainty, for the three months ended March 31,
2003, we did not record any revenue or related expense related to the transaction.
We have not made any payments nor have we realized any revenue from the
wansaction. Ultimately, should the customer transfer not be approved by the
ACC prior 10 the 90-day look-back dare for determining the purchase pnce of the

customer base, the effect would be thav there are no paying customers and we

would, therefore, have no paymenr obligation with respect to the transaction.”
b. Provide the date on which the purchase closed.

The purchase agreement between USURF and The Phoune Company
Management Group, LLC (“PCMG”) was dated March 3, 2003 with
payment to be made ninety days from that date.

¢.  .Provide a copy of the purchase agreement ‘berween USURF America, Inc.
and the CLEC in question.

A copy of the USURF/PCMG is attached.

Staff 3-2 On January 29, 2003 USURF America, Inc issued a press release titled “USURF
America C ompleres A cquisition o f D MJ Communicarions.” T hat press release
- refers only to DMJ's operations in Colorado. USURF America, Inc's response to
Staff’s dara request ]-20 received on April 30, 2003 indicates thar DMJ
Communicarions was not purchased because “certain conditions " were nor met.

a. Expldin the apparent discrepancy berween the Junuuary 29, 2003 press
- release and USURF America, Inc’s response 1o Staff’s data request 1-20.

The Agreement between USURF and DMJ contains the following
language in Section JV. Paragraph C.

“Approvals: Not withstanding the above, the consummartion of the wansactions
contemplated by the Agreement may be subject 10 the approval of the Colorado
PUC and/or other instrumentahties of the State of Colorado. If such approvals
are required, the effective date of this agreement shall be the date 'of said
approvals: however, for accounting and reporting purposes, the wansaction
shall be the Exchange date,

The agreement calls for the approval of the Colorade PUC and it
~appears thatr DMJ may not get the requisite approvals. The.
following statement was included in the Form 10KSB: ' '

“In January 2003, we acquired DMJ Communications (Colorado), Inc., a sinajﬂ
CLEC licensed o operate as such by the State of Colorado. Ar the tme of
‘acquisition, this CLEC provided local tdcphonc service 1o approximately 100

USURF THIRD DATA RFQUESTS DOCAEI‘NO.S T-038894-03-0152, 1-058894-02-0796 & T-04j254-02- 0/(6
Ptlg: 2 Jf5
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customers. Our application to the Colorado Public Utilities Commission (PUC)
for approval of the change in ownership of this CLEC recently has become
stalled. Due 1o deficiencies in the acquired CLEC’s adminisnative filings, we
anticipate that approval of our PUC application will not occur in the near term, if
at all. Should our PUC application ultimately be denied, we may elect to rescind
the acquisiton. Due 1o these circumstances, none of the acquired customer base
remains.

b. Did the purchase of DMJ Communications, Inc. by USURF . imenca In¢
include DMJ's Arizona operations?

The purchase apgreement contemplated the purchase of DMJ
Communications (Colorado), Inc. a Colorado corporation (“DMJ
Colorado™). To the best of my knowledge and belief, DMJ Coloradp
had no operations in Arizona.

c. Provide a copy of the purchase agreement between USURF America, Ing
and DMJ Communicarions, Inc ‘

A copy of the agreement is attached.

Staff 3-3 Explain in detail any and all relationships berween USURF America, Inc, USURF
- Telecom of Arizona Inc., USURF Commum’cazion.s Inc. and Marc David Shiner.

USURF has no relatiovnship with David Shiner.

Staff 3-4  Explain in detail any and all relationships between USURF America, Inc, USURF
3 - Telecom of Arizona Inc., USURF Communications Inc. and Leon Swichkow.

USURF has no relationship with Leon SWiCilkOW.

Staff 3-5 Explain in detail any and all relationships berween USURF America, Inc, US URF
" Telecom of Arizona Inc., USURF Communzcanons Inc. and Lowis Stinson, Jr. PA

' USURF has no relationship with Louis Stinson, Jr. P.A.

Staff 3-6 On May 13, 2003 the Hearing Division of the Arizonu Corporation Commission
: - issued a procedural order which among other things ordered Staff ro make a
- filing regarding USURF thar “shall, ar a minimum, include a list detailing i1s past
and present pariners, members, officers, board members and shareholders...”
(Page & line 26.5) ’

a. Provide a list of all past and presenr pariners in US URF America, Ing,
- USURF Telecom of Arizona, Inc., und USURF Communications Inc.

- Provide dates w hen the parmers j oined and w hen t hey left zhe re levanz
compames :

USURF THIRD DATA REQUESTS: DOCKETNOS T-038894-03-0133, TU.N’")A 02-0796 & 1-041254-02- 0796
: Pugn 3 uf.f
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urities and. Exchange Commission

‘UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

- FORT LAUDERDALE DIVISION
CASE NO. 03-608175

- SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

MARK DAVID SHINER,

LEON SWICHKOW,

TIMOTHY WETHERALD, and
TELECOM ADVISORY SERVICES, INC

Defendants,

and T ' . . ' - ' e

-LOUIS STINSON, JR., P.A,, as escrow agent for :
. certain accounts, :

'EQUITY SERVICE ADMINISTRATION INC.,
MARKETING MEDIA, INC., and H
USA MEDIA GROUP, INC. B

Relief Defendant.. *

~ COMPLAINT FOR INJUNCTIVE AND OTHER RELIEF
Plaintiff, Securitiés and Exchange Commission {("SEC") alleges:

INTRODUCTION

1. The SEC brings this action to restrain and enjoin Defendants Mark David
Shiner ("Shiner"), Leon Swichkow ("Swichkow"), Timothy Wetherald
" ("Wetherald") and Telecom Advisory Services, Inc. ("Telecom Advisory")

from violating and continuing to violate the federal securities laws in
connection with their ongoing, fraudulent, unregistered offer and sale of
securities. Since at least February 2001 (and possibly earlier) through the
present, Shiner, Swichkow, Wetherald and Telecom Advisory (coliectively
"Defendants") have raised at least $7.6 million from hundreds of investors

by offering and selling unregistered securities in a series of Limited Liability
. Partnerships ("LLPs"). In each instance, the LLPs were ostensibly formed to

operate competitive local telephone exchange carriers ("CLECs") in Western

hftp://Www.sec.go'v/litization/comnlaints/comr)'l 7977 htm o : A 111900
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states where Qwest Communications was the dominant local telephone
carrier. The six (6) LLPs were each structured into eighty "units," fifty -

+"voting and thirty non-voting, valued at $19, 975.00 per unit. The names of f

the six LLPs are: (1) Mile High Telecom Partners, LLP ("Mile High"), (2)
Phone Company of Arizona, LLP ("Arizona"), (3) Washington Phone
Company, LLP ("Washington"), (4) Minnesota Phone Company Financial
Group, LLP ("Minnesota"), (5) Iowa-Nebraska Phone Company, LLP ("lowa-

- Nebraska"), and (6) Oregon Phone Company Financial Group, LLP
. ("Oregon"). They were to be partnered with On Systems Technology, LLC

("On Systems"), a company represented by the Defendants as having the
technical expertise to manage local telephone company operations. '

T2, Deféndants used salesmen at Defendant Telecom Advisory, an

unregistered broker-deater, to market the LLPs and to make numerous
material misrepresentations and omissions, including (1) providing
unrealistic and baseless projections for rates of return and potential buyout
offers, (2) failing to disclose that the majority of the invested funds were
used to pay exorbitant commissions and "management fees" to entities
controlled by the Defendants, including the Relief Defendants herein, (3)
failing to disclose the interlocking relationships of the entities and
individuals involved, (4) failing to disclose that certain of the "non-voting”
units would be sold before the voting units had recouped their original
investment from the profits of the telephone company, (5) failing to
disclose the negative regulatory histories of Defendants Shiner, Swichkow

. and Wetherald, and (6) failing to disclose that neither Mile High Telecom,

nor any of the other phone companies they established, were properly

- licensed to operate in the respective states they purported to serve.

3. At present, only one of the LLPs, Mile High, has any operating history,
and its operations are unsuccessful, with the likelihood that the investors
will not only lose all of their investment, but may also inherit the liabilities
of Mile High LLP, which holds a 70% interest in an entity known as Mile

-High Telecom Joint Venture, which was put into Chapter 11 bankruptcy in

the District of Colorado on January 14, 2003. Unless immediately restrained
and enjoined, Defendants will continue to defraud the investing public and
place investor funds in serious risk of diversion and theft.

. DEFENDANTS

- 4. Defendant Marc David Shiner ("Shiner"), age 58, is a resident of Boca

- Raton, Florida. He.is the Secretary of Defendant Telecom Advisory, as well

as Relief Defendants Equity Service and USA Media. On information and -~
belief, he had an ownership interest in On Systems, and performed his
consulting work to the LLPs through Relief Defendant Marketing Mediza, Inc.
In 1986, the SEC barred Shiner from association with a broker or dealer,
investment company, investment adviser or municipal securities dealer for
five years for his failure to disclose a 1984 cenviction in Massachusetts for |
insurance fraud, larceny and attempted larceny (In the Matter of Marc D.
Shiner, Barry L. King, Wellesley Financial Management Services, Inc., -
Admin. Proc. File. 3-6759, Rel. No. 34-23862 (Dec. 3, 1986)). Shiner has
not reapplied to become associated with a broker or dealer. In 1998, while

" involved in promoting electric power partnerships in a similar scheme to

this one, Shiner was convicted of federal tax evasion, and served four
months in prison and four months of house arrest. In March of 2002, the
SEC sued Shiner'in the Southern',District of Florida, alleging that he

{
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defrauded investors in the offer and sale of those electric power
partnerships. (SEC v. Grabarnick, et al, Case No.02-Cv-20875(JAL)).

5. Defendant Leon Swichkow ("Swichkow"), age 58, is a resident of Fort
Lauderdale, Florida. He is President of Defendant Telecom Advisory, as well.
as Relief Defendants Equity Service and USA Media. On information and
belief, he had an ownership interest in On Systems. In 1995, Swichkow
paid a $10,000 civil penalty in settlement of allegations that he violated the

- Federal Trade Commission ("FTC")'s Franchise Rule by failing to supply
potential investors both pre-sale disclosures concerning a business
opportunities he was selling as well as supporting documentation for
claimed earnings. Swichkow is prohibited by the settiement from violating

~ the Franchise Rule and from making any false statements or
misrepresenting material aspects of any business venture he offers. (United
States v. America's Radio Transm/tter Ltd.Case No. 95-8428-CIV-King
(S.D.Fla., Ju/y 10, 1995)).

6. Defendant Timothy Wetherald ("Wetherald"), age 43, is a resident of
Denver, Colorado. He is the president, part owner, and controls On ~
Systems. Wetherald was enjoined from engaging in trade or commerce
related to the provision of telecommunications services by the Attorney
General of Oregon in 1991. He was also sued for a similar injunction by the
State of Washington in 1994, and entered into a consent decree. (State of
Washington v. GTI Telecommunications, Inc. et al, case No. 94-2-21036-0).

7. Defendant Telecom Advisory Services, Inc ("Telecom Advisory") is a |
Florida corporation owned and operated by Defendants Shiner and
Swichkow in Boca Raton, Florida. Defendant Telecom Advisory is not
, registered as a broker-dealer with the SEC, yet its salesmen marketed the
. sale of "units" in the six LLPs that are the subject of this action.

RELIEF DEFENDANTS

8. Relief Defendant Louis Stinson, Jr., P.A. ("Stinson law firm") is the law
firm of Louis Stinson, Jr., an attorney who has incorporated several entities
controlled by Defendants Shiner and Swichkow and acts as their registered

- agent. The Stinson law firm is located at 4675 Ponce De Leon Blvd., Suite
305, Coral Gables, FL. Escrow accounts are maintained by the Stinson law
firm at Regent Bank, 2205 S. Umvers1ty Drive, Davie, Florida in the names
of the six LLPs as follows:

LLP : - Account Number
- "Mile High" ‘ 202855706
ﬂ "Arizona” 203071306
"Washington” 3200306406
"Minnesota” | 3200324206

"Iowa/Nebra'ska" 3200389706

"Oregon® 3200329306

“http /lwww.sec.gov/litigation/complaints/comp17977.htm o - 2/11/2003 -
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investors in the LLP units marketed by Defendant Telecom Advisory.

9. Relief Defendant Equity Service Administration, Inc. ("Equity Service™) is
a Florida corporation owned and operated by Defendants Shiner and
Swichkow in Boca Raton, Florida, at the same address as Defendant
Telecom Advisory. Equity Service was paid a flat fee for each telephone

~ partnership "unit" purchased through Defendant Telecom Advisory for
"administration.” These fees were deposited into Account Number
3882878778 at Washington Mutual Bank, 1100 E. Hillsboro Boulevard, .
Deerfield Beach, Florida, and Account Number 3200300506 at Regent Bank,
in an amount totaling approximately $273,104.

10. Relief Defendant Marketing Media, Inc. ("Marketing") is a Florida
corporation located at Defendant Shiner's home address in Boca Raton,
Florida. Defendant Shiner uses Marketing to perform his consulting work for
the LLPs marketed by Telecom Advisory, and Marketing has received
approximately $425,500 from Telecom Advisory in 2002. These fees were
deposited into Account Number 1790222178 at Washington Mutual Bank.

11. Relief Defendant USA Media Group, Inc. ("USA") is a Florida corporation -
.owned and operated by Defendants Shiner and Swichkow in Coral Gables,
Florida, at the same address as the Stinson law firm. USA has received
. approximately $207,885 from Telecom Advisory in 2002, which was
deposited into Account Number 3200301306 at Regent Bank.

OTHER RELEVANT INDIVIDUALS AND ENTITIES

12. On Systems Technology, LLC ("On Systems") is a Colorado limited
liability company formed on October 20, 2000 by Defendant Wetherald to
- provide local exchange and other telecommunications services in the State
S - - of Colorado. Defendant Wetherald owns 35% of On Systems. On
information and belief, two trusts have been established for Defendants
Shiner and Swichkow to hold their combined 35% ownership interest.

13. John A. Kasbar & Co., Inc. ("Kasbar & Co.") is a Florida corporation in
Hollywood, Florida owned and operated by John A. Kasbar ("Kasbar"). A
Kasbar and Co. provided accounting services to the Stinson law ﬂrm for the
escrow accounts established for the LLPs.

JURISDICTION AND VENUE

- 14, This Court has jurisdiction over this action pursuant to Sections 20(b),
20(d) and 22(a) of the Securities Act of 1933 ("Securities Act"), 15 U.S.C. -
§§ 77t(b), 77t(d) and 77v(a), and Sections 21(d), 21(e), and 27 of the
Securities Exchange Act of 1934 ("Exchange Act"), 15 U.S.C. §§ 78u(d),
78u(e) and 78aa.

15. This. Court has personal jurisdiction over the Defendants and venue is
proper in the Southern District of Florida because many of the Defendants’
acts and transactions constituting violations of the Securities Act and the

.. Exchange Act occurred in the Southern District of Florida. In addition, the
principal offices of Defendant Telecom Advisory Services, Inc. are located in
the Southern District of Florida, and Defendants Shiner and Swichkow
reside in the Southern District of Florida. Relief Defendants Louis Stinson

' http://www.sec. gov/litigation/complaints/comp17977 htm | , ' 211172003
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Jr., P.A., Equity Service Administration, Inc., Marketing Media, Inc. and
USA Medxa Group, Inc also have their prmc:pal offices in the Southern
District of Florlda

16. Defendants, directly and indirectly, have made use of the means and
instrumentalities of interstate commerce, the means and instruments of
transportation and communication in interstate commerce, and the mails,
in connection with the acts, practices, and courses of busmess set forth in
this Complaint.

THE FRAUDULENT SCHEME

1. The Unregistered Offerings Mile High

17. Investors were offered “units” in Mile High Telecom Partners, LLP (the
"Mile High Partnership"), which was represented by the defendants and
their agents to be a Colorado limited liability partnership established to own
and operate a "competitive local exchange carrier (CLEC)," named Mile
High Telecom, that would provide local telephone services in Colorado, an
area already serviced by Qwest Communications ("Qwest"). Investors were
told that Mile High Telecom would be managed by On Systems Technology,
LLC("On Systems"), a telecommunications company located in Denver, '
Colorado, and that On Systems had secured the proper licenses to operate
a local phone company. They were also told that the head of On Systems,
Defendant Wetherald, was experienced in the management of telephone
companies.
18. Prospective investors were solicited by facsimile, inviting them to serve
" on an advisory board for a start up telephone company and receive
. ‘ . potential income in excess of $100,000. When investors called the contact
telephone number from the facsimile they were connected to a salesman at
Telecom Advisory who described what turned out to be an investment
opportunity. The salesman described how the Mile High Partnership would
be made up of a total of fifty (50) voting units, and thirty (30) non-voting
units, to be retained by an "initial managing partner." The salesmen gave
varying accounts as to how the $19,975 per unit would be allocated, but
none of them ever disclosed to the investors that Telecom Advisory would
receive a 40% commission. Investors were told that they would recoup
their investment somewhere between 9 and 24 months, depending on the
. salesman, followed by substantial monthly checks, until the company was
sold for a sighificant profit. The salesmen also offered widely varying
estimates of the potential buyout value for each unit, ranging from
$175,000 up to $3,750,000 per unit. The salesmen also told the investors
that the non-voting units (held by the initial managing partner) would not
- be offered for sale or share in the profits until all of the owners of the
- 'voting units received profit distributions equal to the amount of their initial
investment. To close the deal, Telecom Advisory salesmen often used
"boiler room" tactics, such as telling investors that the units were almost
sold out, and they needed to buy immediately in order not to miss the
opportunity. One salesman told an investor that an investment in the Mile
High Partnership was "like having a license to steal."

19. Investors were provided with additional documentation concerning the
investment, in some cases after they had already sent their purchase
money to Telecom Advisory. These materials included offering materials
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with profit projections, a Mile High Telecom Partners, LLP Partnership.
Agreement, a rollover IRA Application for Entrust Administration ("Entrust™)

" (located in Oakland, California), and a Mile High Telecom Partners, LLP
Application, including Subscription Documents and a Subscription
Application and Agreement. Shiner prepared the offering materials with
assistance from Wetherald as to profit and buyout projections. The offering
‘materials stated that the LLPs had not been registered under the federal

. securities laws or the laws of any state. Shiner included the IRA Application
in order to tap into investors' retirement accounts, a tactic which worked on

" dozens of occasions. In those instances, the investor would establish an
self-directed IRA at Entrust and roll their retirement money into it. The IRA
ploy allowed Telecom Advisory's salesmen to ensnare some investors of

. modest means who otherwise never would have been able to afford to send
$19,975 into this scheme. Based on the representations made by the
Telecom Advisory salesmen, including the representation that they needed
to invest quickly, many investors completed the paperwork after only a
CUrsory review,

20. Despite language in the partnership agreement, the investors did not
have meaningful managerial contro! over the Mile High Partnership, and
were, in substance, passive investors. Many of the investors lacked the
technical expertise or business savvy required to manage any sort of
company, let alone a start up in a highly regulated industry. The Telecom -
Advisory salesmen told the investors that this was not important, since On -
Systems and Defendant Wetherald had the expertise. This was true of
investors who became "managing partners" as well. Most did not even live .
in Colorado, where the business was supposed to be located. They ,-

_ continued to operate their own businesses and merely received updates.
outlining the purported success of Mile High Telecom by e-mail, telephone
and facsimile. They did nothing to contribute to the success or failure of the

. partnerships, and expected profits to be derived from the entrepreneuriator
managerial efforts of others. Furthermore, as described more fully below,
defendants gutted the Mile High Partnership, teaving the investors with
insufficient funding to create or run a successful business.

21. Once investors had acquired a unit in the Mile High Partnership, they
were often induced to invest in additional units or portions thereof.

Investors were also induced to purchase identical units in other LLPs that
were being set up to operate phone companies in other states in a virtually
identical fashion to Mile High Telecom. Investors were repeatedly told that

On Systems, and Defendant Wetherald had extensive expertise in operating . -
telecommunications companies, and that Mile High Telecom's customer

base was growing substantially due to On System’s and Wetherald's
successful management.

22. Monies received from investors were deposited into an escrow account

- held by Relief Defendant Louis Stinson Jr., P.A. for the Mile High
Partnership. Investors sent money to the Stinson escrow account in one of
three ways: 1) checks mailed to Telecom Advisory, 2) direct'wire transfers’.
to Regent Bank, or 3) payments (including wire transfers) directed through
Entrust, the California-based IRA custodian. Approximately 45% of these
funds were disbursed to the Defendants and Relief Defendants in the form
of "administration of escrow," "commissions," "marketing costs,"
"partnership administration,” and "design, printing, shipping, etc."
payments. None of these payments went towards the operation of the
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underlying business, the local phone company. For example, from each
$19,975 invested by the voting unit partners, Telecom Advisory typically
received $8,000, Equity Service received $850, Stinson and Kasbar
received a combined $125, and On Systems received $8,000, leaving only
$3,000 in the operating escrow for the partnership itself, thus ensuring its
ultimate failure. This distribution was even more skewed for the non-voting

" units. For each $19,975 invested for a non-voting unit, Telecom Advisary
typically received $16,000, Equity Service received $850, Stinson and
Kasbar received a combmed $125, leaving only $3,000 in the operating
escrow for the partnership itself. On Systems, the only entity even

purporting to operate the local phone company received no proceeds from a
non-voting unit. .

Arizona, Washington, Minnesota,
Iowa-Nebraska and Oregon

23. Similar representations were made by the salesmen at Telecom
Advisory to sell "units” in the other LLPs, in connection with the provision of
telephone services in Arizona, Washington, Minnesota, Iowa and Nebraska,
and Oregon. In addition, with Mile High Telecom already operating at the
time these other LLPs were marketed, the salesmen routinely touted the
purported success of Mile High Telecom as reason to purchase units in the
other LLPs. Further, like Mile High Telecom, those phone companies that
were actually established by Wetherald in these iater states were never
properly licensed to operate. The salesmen routinely misrepresented to
investors the fact that Wetherald failed to secure the proper licenses in
these states.

24. Monies received from investors were deposited into separate escrow -
accounts held by Relief Defendant Louis Stinson Jr., P.A. in the names of
the Arizona, Washington, Minnesota, lowa- Nebraska and Oregon
Partnerships. As with the Mile High Partnership, approximately half or more
of these funds were disbursed to the Defendants and Relief Defendants in
some form of commissions and "management fees,” none of which went
~ towards the operation of the underlying businesses, the local phone
* companies,

2. Material Misrepresentations and Omissions in the Offer or Séle of -
Securities and in Connection With the Purchase or Sale of Securities

25. In making their sales pitch concerning Mile High (and the other phone
company partnerships), the salesmen at Telecom Advisory made a number
of materially misleading statements and omissions. For example, investors
‘were promised that their initial capital contribution would be returned
within two years or less, with significant profits thereafter. When offering
materials were sent to potential investors by Telecom Advisory, they also
included unrealistic and baseless projections for rates of return and
potential buyout offers, such as the claim that a buyout would yield
between $175 000 and $525,000 per unit.

26. Investors were never told that the majority of the invested funds were
used to pay exorbitant commissions and "management fees" to entities
controlled by the Defendants, including the Relief Defendants herein, which |
is exactly what happened to their money. Instead, they were told either
that approximately 10% -15% of the investment would go towards
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commissions, or the matter was never discussed.

R : 27. Investors were never told of the interlocking relationships of the entities

Do and individuals involved in the promotion of Mile High, nor were they told
that each of the Defendants Shiner, Swichkow and Wetherald had negative
regulatory histories. In fact, Defendants Shiner and Swichkow not only
controlled Telecom Advisory, Equity Service, and USA Media, but upon
information and belief, also had an ownership interest in On Systems. _
Shiner was barred from associating with a broker-dealer by the SEC. He _
was convicted of federal tax evasion and was on federal probation during
the marketing of several of the LLPs. He was also sued in March 2002 by
the SEC in connection with a similar scheme that promoted electric power
company partnerships. Swichkow paid a $10,000 penalty and is prohibited
from making false statements or misrepresenting the material aspects of
any business venture he offers in connection with his violations of the
Federal Trade Commission ("FTC")'s Franchise Rule. Investors were never
made aware of these facts, nor were they told that Defendant Wetherald,
touted as having experience in the telecommunications business, had a
prior injunction in Oregon and had entered into a consent decree in
Washington State that prevented him from engaging in the
telecommunications business, two states where subsequent LLPs were to
operate.

28. Investors were told that the thirty (30) non-voting units in the Mile -
High Partnership would be retained by the initial managing partner, or be
converted to a voting unit for $3000 (and held by the promoters) until the
“investors in the voting units had recouped their initial investment from the
profits of the operation of the phone company..In fact, a number of the

- non-voting units were sold the same day the last voting unit was sold, with
defendant Telecom Advisory receiving twice the already exorbitant
commission received for the sale of the voting units. Further, some -
investors were sold non-voting units after being specifically told that they
were buying voting units. In those instances, Telecom still sent the
investors voting unit certificates, with no indication that they had purchased
what was originally a non-voting unit.

29. The investors were told that Mile High Telecom was properly licensed to
operate as @ CLEC in the State of Colorado when the Mile High Partnership
was formed. In fact, Mile High Telecom was never properly licensed to
‘operate a telephone company in Colorado. Wetherald hid this problem from
the investors for months, even.after the Colorado Public Utility Commission
("CPUC") issued an Order to Show Cause against Mile High Telecom. He
further misled the investors when the problem surfaced by claiming that
there was merely a misunderstanding as to which entity should hold the
license. Contrary to claims in the offering materials, the phone companies -
that were established for the Arizona, Washington, Minnesota, lowa-
Nebraska and Oregon LLPs were not properly licensed either.

30. Investors in the LLPs for Arizona, Washington, Minnesota, Iowa-
Nebraska and Oregon were told that Mile High Telecom was profitable and
would soon be returning the partners their initial investments, when in fact
Mile High Telecom was in trouble financially and never returned any
investor's initial investment. In fact, although Wetherald managed to obtam
approximately 13,000 subscribers for Mile High's Services, he not only
failed to return money to the investors, according to Qwest, he also
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accurnulated approximately a $4 million debt for leasmg the telephone
lines, which has never been repaid.

31. Each of these misrepresentations and omissions is a material fact that
investors should have been told before they were induced to part with their
money. Had the investors known the truth concerning any of these
representations or omissions, they would have not invested in the LLPs.

3. Acting as an Unregistered Broker-Dealer

' 32. Defendant Telecom Advisory, while engaged in the above-described
offer and sale of securities had not registered with the Securities and
Exchange Commission, as required by Section 15 of the Exchange Act, 15

“U.S.C. 78. Telecom Advisory fits within none of the exemptions from
registration. Defendants Shiner and Swichkow, while engaged in the above-
described offer and sale of securities, were not associated with a praperly
registered broker-dealer.

33. Defendant Shiner was previously barred by the SEC from associating
with a broker dealer for five years, and has never reapphed to the SEC in
- order to do so. . :

COUNT ONE
OFFER AND SALE OF UNREGISTERED SECURITIES IN ’\.IIOLATION OF

SECTIONS 5(a) AND 5(c) OF THE SECURITIES ACT '
(Defendants Shiner, Swichkow and Telecom Advisory) °

'34. The Commission repeats and realleges Paragraphs 1 through 33 of this .
RN ‘ Complaint as if fully set forth herein.

35. No registration statement was filed or in effect with the Commission -
pursuant to the Securities Act and no exemption from registration exists
with respect to the securities and transactions described in this Complaint.

36. Since at least February 2001 (and possibly earlier) through the present,
Defendants Mark Shiner, Leon Swichkow and Telecom Advisory -Services,
Inc., directly and indirectly, have been: (i) making use of the means or
instruments of transportation or communication in interstate commerce or
of the mails to sell securities, through the use or medium of a prospectus or
otherwise; and/or (ii) making use of the means or instruments of
transportation or communication in interstate commerce or of the mails to
offer to sell or offer to buy through the use or medium of any prospectus or
otherwise, without a registration statement having been filed or being in
effect with the SEC as to such securities.

37. By reason of the foregoing, Defendants Mark Shiner, Leon Swichkow
and Telecom Advisory Services, Inc, directly and indirectly, have violated
and, and unless enjoined, will continue o violate Sections 5(a) and S(C) of
the Securities Act, 15 U.S.C. 8§ 77e(a) and 77e(c).

COUNT I1

FRAUD IN VIOLATION OF

' h_ttp://Www.sec. gov/litigation/complaints/comp17977.htm ' 2/11/2003



e ameeant s Tt At abmae e AT ANA LAdainidy AUVAR MY AWLLING TY A ALBULLY O YY WHLGEGLY, L bvlbbViLL.. Lage 1y UL 12

SECTION 17(a) OF THE SECURITIES ACT
(Defendants Shiner, Swichkow, Wetherald and Telecom Advisory)

38. The Commission repeats and realleges Paragraphs 1 through 37 of this-
Complaint as if fully set forth herein.

39. Since at least February 2001 (and possibly earlier) through the present,
Defendants Mark Shiner, Leon Swichkow, Timothy Wetherald and Telecom:
Advisory Services, Inc., directly and indirectly, by use of the means or
instruments of transportation or communication in interstate commerce and
by use of the mails, in the offer or sale of securities, have been knowingly,
willfully or recklessly employing devices, schemes or artifices to defraud.

40. By reason of the foregoing, Defendants Mark Shiner, Leon Swichkow,
Timothy Wetherald and Telecom Advisory Services, Inc., directly and
indirectly, have violated and, unless enjoined, will continue to violate
Section 17(a)(1) of the Securities Act, 15 U.S.C. § 77g(a)(1).

COUNT II1

) FRAUD IN VIOLATION OF SECTION 10(b)
OF THE EXCHANGE ACT AND RULE 10b-5 THEREUNDER
(Defendants Shiner, Swichkow, Wetherald and Telecom Advisory)

41. The Commission repeats and realleges Paragraphs 1 through 40 of this
‘Complaint as if fully set forth herein.

42, Since at least February 2001 (and possibly earlier) through the present,
Defendants Mark Shiner, Leon Swichkow, Timothy Wetherald and Telecom
Advisory Services; Inc., directly and indirectly, by use of the means and
instrumentality of interstate commerce, and of the mails in connection with

" the purchase or sale of securities, have been knowingly, willfully or
recklessly: (a) employing devices, schemes or artifices to defraud; (b)
making untrue statements of material facts and omitting to state material
facts necessary'in order to make the statements made, in the light of the
circumstances under which they were made, not misleading; and/or (c)
engaging in acts, practices and courses of business which have operated,
are now operating and will operate as a fraud upon the purchasers of such
securities.

“43. By reason of the foregoing, Defendants Mark Shiner, Leon Swichkow,
Timothy Wetherald and Telecom Advisory Services, Inc., directly or =~
indirectly, have violated and, unless enjoined, will continue to viclate
Section 10(b) of the Exchange Act, 15 U.S.C. § 78j(b), and Exchange Act
Rule 10b-5, 17 C.F.R. § 240.10b-5.

COUNT 1V
FRAUD IN VIOLATION
OF SECTION 15(¢) OF THE EXCHANGE ACT
. (Defendants’Shiner, Swichkow and Telecom Advisory)

44, The Commission repeats and realleges Paragraphs 1 through 43 of thlS
Complaint as if fully set forth herein. '
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45, Since at least February 2001 (and possibly earlier) through the present,
Defendants Mark Shiner, Leon Swichkow, Timothy Wetherald and Telecom
Advisory Services, Inc., directly and indirectly, by use of the means and
instrumentality of interstate commerce, have effected transactions in, or
attempting to induce the purchase or sale of, securities while employing
manipulative, deceptive, or other fraudulent devices or contrivances.

46, By reason of the foregoing, Defendants Mark Shiner, Leon Swichkow,
and Telecom Advisory Services, Inc., directly or indirectly, have violated
and, unless enjoined, will continue to violate Section 15(c) of the Exchange
Act, 15 U.S.C. § 780(c)

COUNT V

ACTING AS UNREGISTERED BROKER DEALER IN VIOLATION OF
SECTION 15(a) OF THE EXCHANGE ACT
(Defendants Shiner, Swichkow and Telecom Advisory)

47. The Commission repeats and realleges Paragraphs 1 through 46 of thlS
Complaint as if fully set forth herein.

48. Since at least February 2001 (and possibly earlier) through the present,
Defendants Mark Shiner, Leon Swichkow and Telecom Advisory Services,
Inc., made use of the means and instrumentalities of interstate commerce
and the mails to effect, induce and attempt to induce the purchase and sale
of securities without being registered with the SEC as a broker or dealer,
and when no exemption from registration was available. .

49, By reason of the foregoing, Defendants Mark Shiner, Leon Swichkow,
- and Telecom Advisory Services, Inc., directly or indirectly, have violated
' and, unless enjoined, will continue to violate Section 15(a) of the Exchange
Act, 15 U.S.C. § 780(a).

RELIEF REQUESTED

WHEREFORE, the SEC respectfully requests that the Court:

" 1. Declaratory Relief

Deciare, determine and find that Defendants cormmitted the v10latlons of
the federal securities laws alleged in this Complaint.

11. Temporary Restrammq Order, Preliminary and Permanent
" Injunctive Relief

- Issue a Temporary Restraining Order, a Preliminary Injunction and a
Permanent Injunction, restraining and enjoining all Defendants, their
officers, agents, servants, employees, attorneys, and all persons in active
concert or participation with them, and each of them, from violating: (i)
Section 17(a) of the Securities Act, 15 U.S.C. § 77q(a) and (ii) Section 10

(b) of the Exchange Act, 15 U.S.C. § 78j(b), and Rule 10b-5, 17 C.F.R. §
240.10b-5, thereunder; and enjoining Defendants Shiner, Swichkow and
Telecom Advisory, their officers, agents, servants, employees, attorneys,
and all persons in active concert or participation with them, and each of
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them, from violating: (i) Sections 5(a) and 5(c) of the Securities Aét 15
U.S.C. §§ 77e(a) and 77e(c) and (ii) Sections 15(a) and 15(c) of the
Exchange Act, 15 U.s. C. 8§ 780(a), 780(c).

III. stqorqement

Issue an Order requiring Defendants and Relief Defendants to disgorge all .
ili-gotten profits or proceeds that they have received as a result of the acts
and/or courses of conduct complained of herein, with prejudgment interest.

1V, Penalties

Issue an Order directing Defendants to pay civil money penalties pursuant
to Section 20(d) of the Securities Act, 15 U.S.C. § 77t(d), and Section 21
(d) of the Exchange Act, 15 U.S.C. § 78u(d).

V. Asset Freeze and Accountings

Issue an Order freezing the assets of Defendants, and Relief Defendants,
until further Order of the Court, and requiring from each of the Defendants

. and Relief Defendants a document sworn to before a notary public setting
forth all assets (whether real or personal) and accounts (including, but not
limited to, bank accounts, savings accounts, securities or brokerage
-accounts, and deposits of any kind) in which they (whether solely or
jointly), directly or indirectly (including through a corporation, trust or
partnership), either have an interest or over which they have the power or
right to exercise control. .

VI. Records Preservation and Expedited Discovery

Issue an Order requiring Defendants and Relief Defendants to preserve any
- records related to the subject matter of this lawsuit that are in their

custody, possession or subject to their control, and to respond to discovery.
._on an expedited basis.

VII. Further Relief

Grant such other and further relief as may be.neceSSary and appropriate.

VIII. Retention of Jurisdiction

Further, the Commission respectfully requests that the Court retain
jurisdiction over this action in order to implement and carry out the terms
of all orders and decrees that may hereby be entered, or {0 entertain any
suitable application or motion by the Commission for addltlonal relief within
the jurisdiction of this Court.

Respectfully submitted,

February 7, 2003 By:
Kathleen A. Ford -
Assistant Chief Litigation Counsel
" Florida Bar No. 0792934
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Direct Dial: (202) 942-2787
~ Facsimile: (202) 942-9581

Thomas C. Newkirk

Cheryl 3. Scarboro

Mark K. Braswell

Bernard A. McDonough

_Attorneys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
450 Fifth Street, N.W. o
Washington, D.C. 20549-0911 '
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 03-60175-CIV-ZLOCH

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

s, \ PRELIMINARY INJUNCTION

MARC DAVID SHINER, LEON
SWITCHKOW, TIMOTHY WETHERALD,
and TELECOM ADVISORY SERVICES,
INC,,

Defendants,
and

LEWIS STINSON, JR.,P.A,, as

escrow agent for certain

accounts, EQUITY SERVICE
ADMINISTRATION, INC., MARKETING
MEDIA, INC., and USA MEDIA

GROUP, INC.,

Relief Defendants.
/

- THIS MATTER is before the Court upon Piaintiff, the Securities énd
" Exchange Commission;s Motion For Preliminary Injunétion (DE 14).! The Court
ha§ carefully reviewed said Métion, the entire court file and is otherwise fully
advised in the premises. An ‘evidentiary hearing on Plaintiff’s Motion For

Preliminary Injunction was held before the Court on March 24 and 25, 2003.

L Background

Plaintiff, the Securities and Exchange Commission (hereinafter the “SEC™)

commenced the above-styled cause by filing a Complaint For Injunctive and Other

! By prior Order (DE 21) the Court construed Plaintiff’s request For Order To
Show Cause Why A Preliminary Injunction Should Not Be Granted as a Motion For
Preliminary Injunction.



Relief (DE 1) alleging violations of various federal securities laws by Defendants
Marc David Shiner, Leon Swichkow, Timothy Wetherald, and Telecom Advisory
Services, Inc. Specifically, the SEC alleges that Defendants have violatgd Sections
5(a), 5(c), and 17(a) of the Securities Act of 1933, 15 U.S.C. §§ 77¢e(a), 77¢(c), and
77q(a) and Sections 10(b), 15(a), and 15(c) of the Exchange Act of 1934, 15

U.S.C. §§ 78j(b), 780(a), and 78c(c).

On February 10, 2003, the Court held an ex parte hearing on the SEC’s Ex
Parte Motion For Temporary Restraining Order And Other Emergency relief (DE
14) aI\ld entered a Temporary Restraining Order (DE 21). In its Temporary
Restraining Order (DE 21) the Court set an evidentiary hearing on Plaintiff’s
Motion For Preliminary Injunction for February 21, 2003. All Defendants were
served original process and received notice of the evidentiary hearing. At the
evidentiary hearing the SEC and Defendants Marc David Shiner, Leon Swichkow,
Timothy A. Wetherald, and Telecom Advisory Services, Inc., and Relief
Defendants Equity Administration, Inc., Marketing Media, Inc., and USA Media
Group, Inc. were all represented by counsel and the SEC and the above-named
Defendants and Relief Defendants consented to the entry of a Preliminary
Injunction And Order Granting Further Relief (DE 41) pending a Final Judgment

by the Court.

On March 11, 2003, the SEC filed an Emergency Motion For Continuance
(DE 55) to continue trial in this matter which had been set for March 17, 2003.
By prior Order (DE 65) the Court continued trial in this matter until June 9,

2003. The Court also set a second evidentiary hearing on the SEC’s Motion

2



For Preliminary Injunction because Defendants argued that they had not
consented to the Preliminary Injunction (DE 41) remaining in effect passed the
original trial date of March 17, 2003. Accordingly, the Court held an
evidentiary hearing on March 24 and 25, 2003, and now enters the following

findings of fact and conclusions of law:

II. - Findings of Fact

1. In approximately February, 2001, Defendants; Marc
David Shiner (“Shiner”), Leon Swichkow (“Swichkow™), Timothy Wetherald
(“Wetherald”) and Telecom Advisory Services, Inc. (“Telecom Advisory”) began
offering investors the opportunity to buy “units” in six Limited Liability
Partnerships-(“LLPs”) which were formed ostensibly to operate competitive local
télephone exchange carriers in Western states where Qwest Communications was

- the dominant local telephone carrier.

2. Ownership of each of the six LLPs was structured into
eighty (80) units, fifty (50) voting and thirty (30) non-voting, which sold for
$19,975.00 per unit. The names of the six LLPs are: (1) Mile High Telecom
Partners, LLP (“Mile High”); (2) Phone Company of Arizona, LLP (“Arizona™);
(3) Washington Phone Company, LLP (“Washington”); (4) Minnesota Phone
Company Financial Group, LLP‘ (“Minnesota™); (5) Iowa-Nebraska Phone
Company, LLP (“Iowa-Nebraska™); and (6) Oregon Phone Company Finahcial

“Group, LLP (“Oregon™).



3. Defendants raised approximately 7.6 million dollars from

the sale of units in the six LLPs.

4. Defendant Wetherald is the manager and part-owner of On
SyStems Technology, LLC, a Colorado limited liability company formed by
Wetherald to provide local exchange and other(telecommunications services in the
State of Colorado. On Systems Technology, LLC was appointed to manage the
local telephone companies on behalf of the LLPs, and On Systerhs Technology,
LLC was the original telephone company manager for each of the siX LLPs. On

Systems Technology, LLC is not a defendant in this lawsuit.

5. Relief Defendants kMarkefting Media, Inc. (“Marketing
Media”), USA Media Group, Inc. (“USA”), and Equity Service Administration,
Inc. (“Equity™) are all entities owned and/or operatéd by Defendants Shiner and
Swichkow. Marketing Media,vUSA, and Equity all received compensation for

work done in connection with the LLPs.

6. Relief Defendants, Louis Stinson, Jr., P.A., acted as the

escrow agent for the funds collected from investors for each of the six LLPs.

7. Thomas M. Birdwell, Jr., George E. Lindamood, Ronald
C. Slechta, Edward Ragone, and Bernard Baake each invested in at least one of the
LLPs, and each provided a declaration and/or were deposed in this matter. The

Court shall refer to these individuals collectively as “Declarants” or “Deponents.”



8. Each prospective investor was initially solicited by
facsimile to become a member on an advisory board for a start up telephone
company. When the prospective investor contacted the telephone number
provided on the facsimile he or she was connected to a salesperson at Defendant
Telecom Advisory and a conversation would ensue regarding investing in the
LLPS and not regarding participation on an. advisory board. The sélesperson :
would then send the prospective investor documentation including a Partnership

Agreement, Subscription Documents, and Offering Materials.

9. The Partnership Agreements stated that investing in the

LLPs was not a passive investment and contained the following language:

7.2 Management. Participation in this Partnership is not a passive
involvement. It is managed by the Partners themselves. Each Partner is
required to actively participate in important business decision affecting the
Partnership by exercising his/its voting privileges. Each Partner has the
right and agrees to participate in one or more committees which shall
oversee and conduct important business. These committees may include
the following: Accounting and Audit, Advertising and Public Relations,
Business Standards, Insurance Coverage, Legal Oversight, Partnership

. Communications/Newsletters, Planning, Budget and Finance, Sales and
Marketing. :

10. The Subscription Documents required each prospective
investor to answer questions regarding their general business knowledge.
Investors also affirmed that they had understood the Partnership Agreement and

Subscription Documents and that they had not relied upon any oral or written

representations or warranties in investing in the LLPs.



11. The Subscription Documents required each prospective
investor to ratify, approve and accept all acts undenakén by On Systems
Technology, LLC, the telephone company manager, in connection with the
planning, preparation, and creaﬁon of the LLPs, and to agfee to be bound by any
existing contracts entered into by the Initial Managing Partner(s). The Initial
Managing Partner(s) for each of the six LLPs were: (1) Mile High - Z. Helfer; (2)
Arizona — Paul Meyer and Defendant Swichkow; (3) Washington - George E.
Liﬁdamood and Defendant Swichkow; (4) Minnesota - Steven Petersen and
Defendant Swichkow; (5) Iowa-Nebraska — Ronald C. Slechta and Defendant

Swichkow; and (6) Oregon — Ed Ragone and Defendant Swichkow.

12. The Offering Materials contained a Disclosure of Risk
statement which advised prospective investors that the interests being sold were

not securities and were not protected under federal securities laws.

13. The Offering Materials touted Defendant Wetherald as
béing a veteran of fifteen (15) years experience in the telecommunications industry
and stated that On Systems Technology, LLC would be responsible for the day-to-

day operations of the local telephone companies.

14. The Partnership Agréément advised prospective investors
| that the proceeds from the sale of the fifty (50) voting units in each LLP would be.
expended as follows: (1) 5% for administration of escrow compliance, legal and
accounting; (2) 15% for commissions; (3) 14% for marketing; (4) 4% for
partnership adminis’tratioﬁ; (5) 7% for design, printing, shipping, etc.; (6) 15% for
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operating reserves; (7) 30% for telephone company marketing and customer

acquisition; and (8) 10% for telephone company equipment.

15. Prospective investors were not advised that Defendants
Shiner and Swichkow owned and/or controlled the entities (i.e., relief Defendants
Equity, Marketing Media, and USA) that would receive cdmmissions and
compensation for various services rendered to the LLPs such as administration,

marketing, and advertising.

16. Prospective investors were not told of the negative
regulatory histories of Defendants Swichkow, Shiner, and Wetherald. For
example, investors were not told that Defendant Shiner, inter a_li_é, had a previous
conviction for federal tax evasion, that Defendant Swichkow paid a civil penalty in
settlement of allegations that he violated the Federal trade Commission’s Franchise
Rulé, and that De’fendant Wetherald, inter alia, entered into a Consent Decree with
the State of Washington enjoining him from becoming employed and/or entering
into a participation agreement with any such individual or entity selling interstate
or intrastate long distance telecommunications services without first providing any
such individual or entity a copy of the Consent Decree and Complaint filed against

Defendant Wetherald.

17. Declarants stated that had they been provided the
information contained in paragraphs 15 and 16, they would not have invested in
the LLPs. Declarants further stated that they have not received any return on their

investments.
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18. Although the Paﬁnership Agreements stated that investors
could not be passive and must take an active part in managing the LLPs,
Deélarants stated that they were unable to get any information concerning who the
- other investors in the various LLPs were, and that they were effectively precluded
from becoming involved in running the LLPs due to Defendants’ unavailability

and failure to share information.

19. Declarants further stated that by the time they were able to
organize regular communications amongst investors there were effectively no
telephone companies left to run because the state Qf affairs surrounding the
telephone companies had disintegrated and the money raised from investors had
been distributed to the various entities owned and/or controlled by Defendants

Shiner, Swichkow, and Wetherald.

20. One of the LLPs, Mile High, is currently in bankruptcy

proceédings.

21. Declarants further stated that they were repeatedly told
that Defendant Wetherald was experienced in the telecommunications industry and

that he would run the telephone companies on behalf of the LLPs.

22. Some investors did become Managing Partners and once
organized were able to remove On Systems Technology, LLC as the management

company for their telephone companies. For example, On Systems Technology,
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LLC is no longer the management company for the Iowa-Nebraska, Oregon,

Washington, and Minnesota LLPs.

III. Conclusions of Law

23. This Court has jurisdiction over the above-styled cause
pursuant to 15 U.S.C. §§ 77t(b), 77t(d), 77v(a), 78u(d), 78u(e), and 78aa. Venue is
proper in the Southern District of Florida becauée a substantial part of the eventé
that gave rise to the claims occurred in this District. 28 U.S.C. § 1391; 15U.S.C. §
78aa. |

24, The federal securities laws are to be interpreted broadly
and liberally in order to effectuate Congress’ intent to protect investors and to

reach the various schemes devised by those persons who would use the money of

others on the promise of profits. See S.E.C. v. Carriba Air, Inc., 681 F.2d 1318,

1324 (11" Cir. 1982); Stowell v. Ted S. Finkel Inv. Servs., 489 F. Supp. 1209,

1219 (S.D, Fla. 1980).

| 25. ‘Under federal securities laws the SEC is entitled to a
preliminary injunction if it establishes: (1) a prima facie case of previous
violations of federal securities laws; and (2) a reasonable likelihood that the wrong

will be repeated. S.E.C. v. Unique Fin. Concepts, Inc., 196 F.3d 1295, 1199 n.2

(11" Cir. 1999). Notably, there is no requirement that the SEC demonstrate
irreparable harm because when the Government seeks injunctive relief “the
 standards of the public interest, not the requirements of private litigation, measure

the propriety and need for injunctive relief in [such] cases.” S.E.C.v.J.W. Korth

& Co., 991 F. Supp. 1468, 1472-73 (S.D. Fla. 1998).
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26. The first issue for the Court to resolve is whether
Defendants are selling securities or merely units in general partnerships. The term
“security” under federal securities laws includes an “investment contract.” 15
U.S.C. § 77b(a) (1). An investment contract “is ‘a contract, transaction, or scheme
whereby a person invests his money in a common enterprise and is led to expect

profits solely from the efforts of the promoter or third party . . .”” Unique Fin.

Concepts, Inc., 196 F.3d at 1199 (quoting SEC v. W.J. Howey Co., 328 U.S. 293
(1946)). |

27. The Eleventh Circuit has divided the Howey test into three
elements: (1) an investment of money: (2) a common enterprise; and (3) the
expectation of profits to be derived solely from the efforts of others. Id.

28. Economic substance, not form, determines whether or not

the units at issue here are securities. Williamson v. Tucker, 645 F.2d 404, 418 (5

Cir. 1981).

29. The parties - do not dispute whether there was an
investment of money in a common enterprise. Rather, the parties vigorously
dispute whether the investors expected profits to be derived solely from the efforts
of Defendants. |

30. The general rule is that units in general partnerships are
not investment contracts and therefore not sécurities under federal law. Friendly

Power Co. LLC, 49 F. Supp. 2d at 1369. There are, however, exceptions to the

general rule. If, for example, the investors have an agreement that leaves them so

? Because this Court sits in the Southern District of Florida and the above-styled
cause raises a question of federal law, this Court follows and applies Eleventh Circuit and
Southern District of Florida case law. See Meeks v. Ill. Cent. Gulf R.R., 738 F.2d 748, 751
(6" Cir. 1984); see also S.E.C. v. Friendly Power Co. LLC, 49 F. Supp. 2d 1363 (S.D. Fla.
1999) (following Eleventh Circuit precedent in securities fraud case.
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little power that the arrangement distributes power as would a limited partnership,
or the investors are so inexperienced in business affairs that they cannot
intelligently exercise the partnership powers, or the investors are so dependent o’h
some unique entrepreneurial or managerial ability of the promoter or manager that
they cannot replace the manager of the enterprise or otherwise exercise meaningful
partnership powers, then a general partnership may in fact be/ an investment
contract. Williamson, 645 F.2d at 424.

31. The Partnership Agreements vest power in the investors to
manage and control their investments. The SEC, fherefore, must show that one of
the exceptions to the general rule that units in partnerships are not securities

applies in this case. Gordon v. Terry, 684 F.2d 736, 742 (11" Cir. 1982).

32. Heré, the Court concludes that on the record as it now
stands the SEC has shown that the units at issue here are securities. Specifically,
. the Court concludes that investors relied upon representations made to them at the
time of investment regarding the abilities of Defendant Wetherald to manage the
telephone companies, that investors were dependent upon the unique
entrepreneurial and managerial skills of Defendants Shiner, Swichkow, and
Wetherald, that any power the investors exercised was illusory, and that the efforts

made by Defendants Shiner, Swichkow, and Wetherald were the significant ones

that affected the success or failure of the LLPs. Friendly Power Co. LLC, 49 F.
Supp. 2d. at 1369. |

33. Approximately eighty-five percent (85%) of the proceeds
from investors were transferred almost immediately to entities owned and/or
controlled by Defendants Shiner, Swichkow, and Wethérald. The Court doubts

whether the investors could even successfully run the telephone companies when
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they controlled only fifteen percent (15%) of the money invested. In this sense,
even though the partnership Agreement gives the investors certain powers, it also
renders them powerless due to the fact that there are insufficient funds available to
run the telepone companies. Moreover, what is beyond doubt in this case is thét
eighty-five percent (85%) of the investment proceeds went into the hands of
Defehdants Swichkow, Shiner, and Wetherald for management services of the
LLPs. Indeed, to qualify to buy a unit an investor had to ratify all acts undertaken
by On Systems Technology, LLC serving as the télephone company manager, and
an investor had to agree to be bound by any existing contracts entered into by the
Initial Managing Partner. As noted above, entities such as On Systems
Technology, LI.C, Telecom Advisory; Equity, and Marketing Media, which are all
owned and/or operated by Defendants Swichkow, Shiner, and Wétherald, were
receiving the vast majority of the proceeds from the investments for their
management services and Defendants’ ownership of these entities was not
disclosed to investors. (DE 18, Ex. 42 to lf)ecl. Of Bernard A. MéDonough in
~Support of Ex Parte Application of the S.E.C. for a T.R.O. and other Emergency
Relief, Mile High Partners Cumulative recap (04/12/2001 — 12/3_1/2001)). Simply
stated, Defendants Swichkow, Shiner, and Wetherald controlled the vast majority
of the money necessary to operate the LLPs and were responsible for virtually all
of the management services connected to the LLPs and the telephone companies.
Moreover, Deponents stated that they were effectively precluded |
from participating in the affaiars of the LLPs due to the unavailability of these
Defendants and Defendants withholding of information. For example, Deponents
stated that they could not obtain contact information regarding other investors who

were supposed to be managing the LLPs, that Defendants would not return their
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phone calls, and that Defendants were at times unresponsive to their efforts to
participate iﬁ the management of the LLPs.

| 34. The economic reality of the LLPs was that Defendants
Shiner, Swichkow, and Wetherald monopolized both the money and information
necessary to operate the telephone companies, the investors were unable to
exercise any meaningful control over the LLPs due to the Defendants’ behgvior,
the investors were wholly dependent upon Defendants for the success or failure of
the LLPs, and the efforts of Defendants Shiner, Swichkow, and Wetherald were
the significant ones.

35. The nature of the investment at the time it is offered or
sold is also relevant to determining whether or not a security; is at issue.
Williamson, 645 F.2d at 424 n.14. Here, the Offering Materials touted Wetherald
as having fifteen (15) years experi‘ence in the telecommunications industry. Also,
Deponents stated that they relied upon statements by salespersons' at Defendant
Telecom Advisory that Wetherald had the experience to manage the telephone
companies. Moreover, On Systems Technology, LLC was already in ‘place as the
telephbne company manager at the time of investment and Defendant Swichkow
was serving as Initial Managing Partner for five of the six LLPs. It is clear to the
Court that investors were induéed at the time the units were offered to invest in the
LLPs due to the representations that Wetherald and On Systems Technology, LLC
would run the telephone companies and that Defendant Swichkow was servicing as
~ Initial Managing Partner.

36. While it is true that investors exercised certain powers and
did in fact remove Defendant Wetherald and On Systems Technology, LLC as the

managing company of certain LLPs, this fact does not establish that the investors
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were not dependent upon Defendants for the success or failure of the LLPs.
Deponents stated that by the time the investors were able to remove Defendant
Wethe;ald and On Systems Technology, LLC as management company to certain
LLPs the vast majority of the ;;roceeds from the investments were in the hands of
Defendants Swichkow, Shiner, and Wetherald and the businesses had in effect
disintegrated. In reality, therefore, the power to replace On Systems Technology,
LLC as telephone company manager is illusory and does not establish that the
~ investors were not dependent upon Defendants for the success or failure of the
LLPs.

37. The Court, therefore, concludes that the units at issue here
are securities.

38. To establish a prima facie case of violation of Section 5 of
the Securities Act, 15 U.S.C. § 77(e), the SEC need only allege (1) the sale or offerk
to sell securities; (2) the absence of a registration statement covering the éecurities;

and (3) the use of facilities of interstate commerce in connection with the sale or

‘offer of the securities. Raiford v. Buslease, Inc., 825 F.2d 351, 354 (11" Cir.
1987). Here, the SEC has clearly established a prima facie case of a violation of
Section 5 of the Securities Act, 15 U.S.C. § 77e. Secutities were offered and sold.
There is no evidence of a\registrat‘ion statement. Telephone and facsimile were

~ used to sell the securities.

39. Section 17(a) of the Securitieé Act, 15 US.C. § 77q(a),

Section 10(b) of the Exchange Act, 15 U.S.C. §778j(b), and Rule 10b-5, 17 C.F.R.
§ 240.10b-5, all prohibit the fraudulent offer, purchase or sale of securities and

proscribe, inter alia, the employment of any device, scheme or artiﬁce to defraud,

as well as the making of untrue statements of material fact or omission of a
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material fact in connection with the offering or sale of securities. To state a
violation of these anti-fraud provisions, the SEC must show (1) a misstatement or

omission; (2) of a material fact; (3) made with scienter; (4) on which an investor

relied; (5) that proximately caused injury. Ziemba v. Cascade Int’], Inc., 256 F.3d
1194, 1202 (11™ Cir. 2001). The test for determining materiality is whether a
reasonable man would attach importance to the fact misrepresented or omitted in

determining his course of action. SEC v. Carriba Air, Inc., 681 F.2d 1318, 1323

(11® Cir. 1982). Scienter may be established by a showing of knowing misconduct
or severe recklessness; that is, proof of recklessness would require a showing that a
defendant’s conduct was an extreme departure of the standards of ordinary care
which presents a danger of misleading buyers or sellers that is either known to a
defendant or is so obvious that the actor must have been aware of it. Id. at 1324.

40. Here, the SEC has established a prima facie case of
violations of the anti-fraud provisions. The SEC has shown that
misrepresentations or omissions of material fact were made by Defendants with
scienter, which were felied upon by investors, and that the investors have been
injured by those misrepresentations and omissions because the investors would not
have invested and lost their money had they not been mislead.

41. Section 15(a) of the Exchange Act, 15 U.S.C. § 780(a)
prohibits any broker from using interstate commerce to sell securities unless the

- broker is registered with the SEC. SEC v. United Monetary Servs., Inc., 1990 WL

91812, at *8 (S>D>Fla. May 18, 1990). A “broker” is “any person engaged in the
business of effecting transactions in securities for the account of others, but does

not include a bank.” 15 U.S.C. § 78c(a)(4).
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42, Defendants are brokers under federal securities law
because they engaged in the business of effecting transactions in securities, i.e.
selling the “units” to investors. Because Defendants have not registered as brokers
with the SEC they have violated Section 15(a).

43, Section 15(0) prohibits a broker from using the facilities
of interstate commerce to sell securities by means of any manipulative, deceptive,
or other fraudulent device or contrivance. Since the SEC has established that
Defendants violated the anti-fraud provisions, the Defendants have violated
Section 15 (c).

44, In sum, the SEC has established a prima facie case of
previous violations of the federal securities laws.

45. ' Next, the SEC must establish a reasonable likelihood that
the wrong will be repeated. In deciding whether to grant injunctive relief, the
Court must consider: (1) the egregious nature of Defendants’ actions; (2) the
isolated or recurrent nature of the violations; (3) the degree of scienter involved,
(4) the sincerity of Defendants’ assurances; (5) Defendants’ recognition of the
wrongful nature of their ,condubt; and (6) the likelihood that Defendants’ present

occupations will present opportunities for future violations. Carriba Air, Inc., 681

F.2d at 1322.

46. Here, the SEC has shown a reasonable likelihood of future
violations. Defendants’ conduct is egregious; Defendants have repeatedly engaged
in such conduct; Defendants knew what théy were doing; fheré have been no
assurances that Defendants will not continue to violate federal securities laws in
the future; Deféndants have not recognized the wrongful nature of their acts; and

Defendants present occupations present opportunities for future violations.
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47. In conclusion, the SEC has established a prima facie case
of previous violations of federal securities law, as well as a reasonable likelihood
that the wrong will be repeated. The SEC, therefore, has satisfied both
requirements for the issuance of a preliminary injunction pending the outcome of
this litigation.

48. The Court notes, however, that additional discovery will
be taken in this matter and that neither party should infer from this preliminary
decisidn that the Court’s findings and rulings will remain consistent after a full
trial on the merits of this action.

Accordingly, after due consideration, it is
ORDERED AND ADJUDGED as follows:
L. Preliminary Injunction
" Pending a Final Judgment entered by the Court, Defendants, their
directors, officers, agents, servants, employees, aﬁomeys, and those persons in
active concert or participation with each of them, are hereby restrained and
enjoined from:

A. Directly or indirectly (1) making use of any means or instruments
of transportation or communications in interstate commerce or of the mails to sell
securities in the form of units, common stock, warrants or any other securities,
through the use or medium of any prospectus or otherwise, unless and until a

 registration statement is in effect with the Securities and Exchange Commission as
to such securities; (2) making use of any means or instruments of transportation or
communication in interstate commerce or of the mails to offer to sell or offer to
buy, through the use or medium of any prospectus or otherwise, any securities, in

the form of units, common stock, warrants or any other securities, unless a
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registration statement is filed with the Securities and Exchange Commiséion as to
such securities (in violation of Sections 5(a) and 5(c) of the Securities Act of 1933,
15 U.S.C. §§ 77e(a) and 77e(c);

B. Directly or indirectly, by use of any means or instruments of
transportation or communication in interstate commerce, or by use of the mails, in
the offer or sale of securities, knowingly or recklessly employing devices, schemes
or artifices to defraud (in violation of Section 17(a) of the Securities Act of 1933,
15 U.S.C. § 77q(a);

C. directly or indirectly, by use of any means or instrumentality of
interstate commerce or of the mails, or of any facility of any national securities
exchange, in connection with the vpurchase or sale of any security registered on a
national securities exchange or not so registered, knowingly or recklessly: (i)
employing devices, schemes or artifices to defraud; (ii) making untrue statements
of material facts and omitting to state material facts necessary in order to make the
statements made, in light of the circumstances under which they were made, not .
misleading; or (iii) engaging in acts, practices and courses of business which have
operatéd, are now operating or will operate as a fraud upon the purchasers of such
securities (in violation of Sections 10(b) and 15(c) of the Securities Exchange Act
of 1934, 15 U.S.C. §§ 78j(b), 780(c) and Rule 10b-5, 17 C.F.R. § 240.10b-5));

D. " acting as a broker-dealer by making use of the mails or any means
or instrumentality of interstate commerce to effect any transactions in, or to induce
or attempt to induce the purchase or sale of, any security (in violation of Section

15(a) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(a));
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E. soliciting, receiving, or depositing into any account any additional
investor funds, money, or proceeds from the marketing or sale of partnership
interests in any telephone company or enterprise;

F. advertising or promoting in any manner or method fheir purported
investment schemes, plans, or proposals as described in the Complaint in the
above-styled cause, including by newspaper, magazine or other publication or
through the use of any other means of communication, including telephone,

facsimile transmission, electronic messaging or otherwise.

II. Continuation/Modification of Asset Freeze

IT IS FURTHER ORDERED AND ADJUDGED that, pending a Final
Judgment entered by the Court, the asset freeze entered as part of the Court’s
February 10, 2003 Temporary Restraining Order (DE 21) shall continue
uninterrupted, with the following modifications:

A. all personal bank accounts held in the name of Defendant Marc
David Shiner and/or Leon Swichkow, or for which they have signatory authority,
are released from the Court’s asset freeze; |

B. - all corporate bank accounts held in the name of Defendant
Telecom Advisory Services, Inc. and/or Relief Defendants Equity Service
Administration, Inc., Marketing Media, Inc., or USA Media Group, Inc. are
released from the Court’s assetv freeze;

C. all corporate bank = accounts held in the name of 2
Communications; LLC, d/b/a 2U Wireless, are released’from the Court’s asset

freeze;
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D. all debtor-in-possession bank accounts held in the name of, or for
the benefit of, Mile High Telecom Joint Venture are released from the Court’s
asset freeze;

E. account number 6050009078, in the name of Britton Wetherald, at |
1% United Bank in Aurora, Colorado is releaséd ﬁom the Court’s asset freezé;

F. account number 072453 at Commerce Bank in Aurora, Colorado
and account number 4000121974 at Community First Bank in Denver, Colorado,
both in the name of Phone Company Management Group, LLC, are released from
the Court’s asset freeze;

G. ' corporate account numbers 4050001050, 405002088: 4050001923
and 40600121958 in the name of On Systems, LLC at 1* United Bank in Aurora,
Colorado are released from the Court’s asset freeze;

H. corporate account numbers 4050001042 at 1* United Bank in
Aurora, Colorado and 07247 at Commerce Bank in Aurora, Colorado, both in the
name of On Systems Technology, LLC, are released from the Court’s asset freeze; -
and |

L a $100,000.00 certificate of deposit held in the name of On
Systems Technology, LLC at 1* United Bank in Aurora, Colorado is released from
the Court’s asset freeze to the extentkthat it is pledged or otherwise encumbered by
- contractual obligations which pre-date the Court’s February 10, 2003 Temporary
Restraining Order.

With iespect to Relief Defendant Louis Stinson, Jr., P.A., the asset freeze
shall continue to Be limited to the following account numbers at Regent Bank, held
for the following Limited Liability Partnerships (“LLP”) by Louis Stinson, Jr.,

P.A. as escrow agent:
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LLP Account Number

Mile High Telecom Partners, LLP 202855706
Phone Company of Arizona, LLP | 203071306
Phone Company of Washington, LLP 3200306406
Phone Company of Minnesota, LLP 3200324206
Towa/Nebraska Phone Company, LLP 3200389706
Phone Company of Oregon, LLP 3200329306

All financial institutions which receive notice of this Order are directed to

provide counsel for the Securities and Exchange Commission, upon the Securities
and Exchange Commlssmn’s requestand w1thout the 1ssuanceof a subpoena, w1th ”
account opening documentation, account balance information and ‘any documents
concerning transactions in accounts held in the name of Defendants Marc David
Shiner, Leon Swichkow, or Timothy Wetherald, or in which they hold a beneficial

interest or over which they exercise signatory authority or power of attorney.

- HI. Records Preservation

- IT IS FURTHER ORDERED AND ADJUDGED that, pending a Final
Judgment entered by the Court, the parties, their directors, officers, agents,
servants, employees, attorneys, depositories, banks, and those persons in active
concert or participation with any one or more of them, and each of them by and
hereby are restrained and enjoined from directly or indirectly destroying,
mutilating, eoncealing, altering, disnosing of, or otherwise rendering illegible in
any manner, any of the books, records, documents, correspondence, brochures,
manuals, papers, ledgers, accounts, statements, obligations, files and other property
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of or pértaining to the Defendants and Relief Defendants wherever located, until

further Order of the Court.

IV. Expedited Discovery

IT IS FURTHER ORDERED AND ADJUDGED that:

A. the parties may continue to take depositions upon oral examination of, and
obtain the production of documents from, parties and non-parties subject to three
(3) business days notice. Should any Defendant and Relief Defendant fail to
appear for a properly noticed deposition, that party may be prohibi';ed from
introducing evidence at the trial of this matter;

B. the parties shall continue to be entitled to serve interrogatories, requests for
the production of documents and requests for admissions. The parties shall
respond to such discovery requests within five (5) business days of service;

C. all responses to the Securities and Exchange Commission’s discovery
requests shall be delivered to Kathleen Ford at 450 Fifth Street, N.W:, Mail Stop 9-
11, Washington, D.C. 20549-0911, by the most expeditious means available;

D. service of discovery requests shall be sufficient if made upon the parties by
facsimile or overnight courier, depositions may be taken by telephone of other
remote electronic means; and

E. the parties hereby waive right to a jury trial and to trial before the Court

spebially set for Monday, June 9, 2003.

V. Retention of Jurisdiction

| IT IS FURTHER ORDERED AND ADJUDGED that the Court shall

retain jurisdiction over the above-styled cause and Defendants and Relief
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Defendants in order to implement and carry out the terms of all Orders and
Decrees that may be entered and/or to entertain any suitable Application or Motion
for additional relief within the jurisdiction of the Court, and will order other relief
that the Court deems appropriate under the circumstances.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward

County, Florida, this (eighth) day of May, 2003.

/S/ WILLIAM J ZLOCH

WILLIAM J. ZLOCH
Chief United States District Judge

Copies furnished:

Kathleen A. Ford, Esq.

Mark Braswell, Esq..

Bernard A. McDonough, Esq.
Michel O. Weisz, Esq.

Glenn W. Merrick, Esq.
Alvin E. Entin, Esq.

Leon Marqueles, Esq.

Louis Stinson, Jr., Esq.
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Mile High Hurdners

Linda Baake
4636 Oid Cherry Point Rd.
New Bern, NC 28560

Phone: 252-637-3575
Alt Phone: 252-247-2101

Carteret Surgical Associates, PA
3714 Guardian Ave
Morehead City, NC 28557

W. Warmren & Roxelia H. Ball
450 Friendship Chapel Rd
Statesboro, GA 30458

Phone: 912-865-2898

Home Phone: 912-865-2898

Marvin 8 Davenport
PO Box 309 )
Hiawassee, GA 30546

Phone: 828-389-6506

1470 A Upper Bell Ck. Rd., Hiawassee, GA 30546

Eugene Travis & Sara Cutler Credle
3709 West Hedrick Drive Phone: 252-726-7566
Morehead City, NC 28557 '

same as above

John P. & Marie A. Denny
5 Beling Court
Liverpool, NY 13080

Phone: 315-652-5038

Greg Elder
L 1514 Tucker Ct
Liberal, KS 67901

Phone: 620-626-4543
Alt Phone: 620-624-8123

Halliburton Energy Serviées, 140 S Virginia, Liberal, KS 67901

/ John F. Harris
1635 Mort Harris Rd
Louisbu.rg, NC 27549

Phone: 919-496-5314
Alt Phone: 919-486-4401

Southem Rigging, P.O Box 125, Louisburg, NC 27549

Thomas C Milier

Trust

156 St. Croix Ave
Cocoa Beach, FL 32931

Phone: 321-783-3974

Alt Phone: 321-783-03974
Mobile Phone: 503-201-4586
" Pager: 503-625-8878

156 St Croix Av, Cocoa Beach, FL 32931

- John H. Hoelscher
37157 Fox Chase
Farmington Hills, Ml 48331 Home Phone:.734-416-5005
VisionPro Eyecare ( Lesnick Optical)
7237 N. Canton Center Rd.
Canton, Ml 48187

Phone: 248-788-3796.

Michael Dennis & Carroll Marie Hinds
2730 NW Lynch Court
Redmond, OR 97756

Phone: 541-548-0317
Alt Phone: 215-413-883904

NetVersant- Cascade -
345 SW Cyber Drive Suite 104
Bend, OR 97702

Henry G. Klug
2029 N. 67th Ave
Omaha, NE 68104

Phone: 402-553-6403
Home Phone: 402-397-8910

H.G. Kiug Co., Inc, 8810 Blonde St, Omaha, NE 68134

Larry G. Lady
/ Consultant/Comissioner
! 15221 Midland Drive
“hawnee, KS 66217

Phone: 913-631-5579
Alt Phone: 913-631-5579

Heart of America Athletic Conference -
15221 Midland Drive
Shawnee, KS 66217

Kart Kinderman
§9335 County Rd 1
Eleva, W1 54738

Phone: 715-878-4251
Alt Phone: 612-726-3215

Nonheast Airlines, 5101 Northwest Drive, St Paul, MN 55111

‘;Joseph Khoury

422 Glengarry Pl Phone: 506-459-5609
Fredericton, NB E3B5Z9 Alt Phone: 506451-6467
Canada

ecomdrive corp, 634 Queen St Suite 204, Fredericton, NB E3B3ML

Norman Alan Johnson
604 San Conrado Terrace Unit 1
Sunnyvale, CA 94085

Phone: 408-737-0987
Alt Phone: 408-255-1500 .
Alt Phone Ext.. 4004

Honeywell, One Results Way, Cupertino, CA 95014

\/ Willis J. Magee
2200 Milier St
Clovis, NM 88101

Phone: 505-762-0442
Alt Phone; 505-356-6684

Wells Fargo Bank, 316 W. 2nd St., Portales, NM 88130

\ ;Paul L. Meyer
2906 Evans St
Morehead City, NC 28557

Phone: 252-726-2486
Alt Phone: 252-247-3403
Fax: 252-247-5462

Morehead City Terminal, Inc
100 Terminal Road/State Port
Morehead City, NC 28557

/éenneth Lancaster
1860 Gluek Lane
St Paul, MN 55113

Phone: 651-697-7410
Home Phone: 651-488-3866

Klancaster MFG, Inc, 893 Pieree Butler Rt, St Paul, MN 55104

Charles D Leonard
809 Bittersweet Dr NE
Massilion, OH 44646

‘Phone: 330-837-5935
Alt Phone: 330-602-1290

Charter one Bank, 611 Bluebell Dr, New Philadelphia, OH 44663
\/éichard A. Owen

16615 Jealam Road south
Minnetonka, MN 55345

Phone: 952-934-2616
Alt Phone: 763-572-3378 |

United Defence, L.P., 4800 East River Road, Fridley, MN 55421

\/John G. Prosser Il
4162 Wincrest Lane
Rochester, M! 48306 Alt Phone: 248-299-2980

Health Partners, 3345 Auburmn Rd. #206, Rochester hills, M1 48309...

/Thomas Julian Strickland
507 North Main St.
Statesboro, GA 30458

Phone: 912-764-4095
Home Phone: 912-681-6502

- Future Trees Inc, 15281 GA Hwy 67, Statesboro, GA 30458

/ Mike & Jenny Trom
2705 Wood Berry Ct.
Columbia, MO 65203

Phone: 573-446-0636

Trail King Ind, 300 E. Norway, Mitchell, SD 57301

‘/{eslie D. Laswell Jr.

976 Piermont Way Phone: 209-745-1162

Phone: 248-373-2322 |

Galt, CA 95632 _ Alt Phone: 209-745-9700
Leslie D. Laswell Jr. Insurance Service : ’ i
602 C. St. Suite 500 ’ ‘ i
Galt, CA 95632 :

.
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Gloria J Butterfield Heaith Partners Inc.
., 1135 101st Street, Apt 4 Phone: 305-861-0462 chael Gillet Phone: 248-423-3466
Bay Harbor, FL 33154 Alt Phone: 305-790-6735 \/’ﬁ 515 W 9 mile Rd# 1185 Home Phone: 248-650-8622
J Southfield, MI 48075
JJ Global, 1135 101st Street, Bay Harbor, FL 33154
1329 Dutton Rd, Rochester hills, M! 48306
Leonard Kendis T/A : .
'\/ 3530 Mystic Pt Dr. Phone: 305-933-3537 | Kibler Financial Group LLC
Aventura, FL 33180 egory E. Kibler Phone: 419-747-3009
\/%07 Village Park Ct Alt Phone: 419-529-5367
Self Employed, L&E Comm Inc Mansfield, OH 44906
2nd door on G.V. side of house 1736 Palomar Dr, Mansfield, OH 44906
\/ Ronald P. Jean Phone: 530-265-9382
422 Seauls Ave Alt Phone: 530-265-9382 \ Milg’High Partners
Nevada city, CA 95859 ark Shiner
901 Clint Moore Rd ste 155
Almendros Inc. \ /Roca Raton, Fl 33496
Eric A. Merz Phone: 661-258-3011 T
PO Box T, 2235 Hwy 46 Phone Ext.: 120 MTM Petroleum, Inc
\/ Wasco, CA 93280 Alt Phone: 661-758-2354 l}iarvin A. Miller Phone: 620-532-3794
.0. Box 82 :
1291 Poplar, Wasco, CA 93280 Spivey, KS 67142
Asset Resources N Touch Wireless
Steven Petersen Phone: 763-585-4881 . Chad Long Phone: 336-215-3471
Owner Fax: 763-585-4886 [\/225 Trindale Rd. Fax: 336-861-7513
N 2989 Brookdale Dr . Home Phone: 763-425-7681 Archdale, NC 27263
Brooklyn Park, MN 55444 .
’ Nolan Hatcher Const. Services. LLC
| 3732 Primrose Ct, Brookiyn Park, MN 55443 olan R. Hatcher : Phone: 405-381-9478
601 E Hwy. 37 Home Phone: 405-381-4964
Bank of Missouri Tuttie, OK 73089
\/ R. David Crader Phone: 573-547-6184
PO Box 309 Alt Phone: 5§73-547-6541 P.O. Box 806, Tuttle, OK 73089
Perryville, MO 63775
) Pharmacy Solutions
PO Box 42, Perryville, MO 63775 Kevin Dobbs Phone: 903-295-3338
13 NW Loop 281 #117 Home Phone: 903-759-0177
est-Built Products, Inc Longview, TX 75604
Scott Greisl Phone: 513-591-1997
2666 Hummingbird CT Home Phone: 513-591-2518 1602 Doral, Longview, TX 75605
Cincinnati, OH 45239 . :
Poseidon Ventures
P.O. Box 53315, Cincinnati, OH 45253 Arthur Travers ] Phone: 949-644-5344
359 San Miguel Dr. Ste. 306 Home Phone: 949-644-0185
Brown Transport, Iinc. Newport Beach, CA 92660 )
Jack M. Brown Phone: 937-787-3512 - )
/ P.O. Box 6 - 6387 St. Rt. 122 Home Phone: 937-643-9475 | Stadther Chiropractic S
West Alexandria, OH 45381 .| /Jason J. Stadther Phone: 302-214-0044
316 4th SW Suite 5 Home Phone: 320-220-0022
Brown's Cross Country Truck Line Inc Willmar, MN 56201
Jane C. Brown . ‘ Phone: 217-222-4538
315 Red Devil Road Home Phone: 573-221-3530 608 26th Ave SW, Willmar, MN 56201
Hannibal, MO -
63401 Syhforest Podiatry
JBPM Edward A. Sharrer Phone: 419-471-0079
Carroll Sales Co.Inc . 3949 Sunforest Ct. #102 Alt Phone: 419-885-9137
'Marvin R Schultz Phone: 641-423-3682 | Toledo, OH 43523 Fax: 419-471-0881
509 S. Louisiana St.
Mason City, 1A 50401 5226 Summer Drive, Sylvania, OH 43523
F.H.S Communications, Inc. . The Kalona News : '
J | ¢fo Frank Southerland Phone: 954-298-3140 | Ronaid C. Slechta Phone: 318-656-2273
1536 SE 15th Court #203 .0 Box 430  Fax: 319-656-2299
eerfield Beach, FL 33441 Kalona, 1A 52247 Home Phone: 319-656-2104
F.H.8 Communications, Inc., Self Employed P.0O Box 430, Kalona, 1A 52247
F.L. Acquisitions, L.C. The Western Group
Att. Louis Stinson Jr. Phone: 305-667-7571 \Fames Kent Talley Phone: 314-428-4600
‘ 4675 Ponce de Leon Boulevard 1637 N. Warson Rd. Ste. 2 (rear) Fax: 314-428-1606
) Suite 350 St. Louis, MO 63132 Home Phone: 618-628-0410
Coral Gables, FL 33146
1089 Graywolf court, Fairview Heights, IL 62208
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Daniel D. Kainer Jr. DVM
782 Reveille Lane
Montgomery, TX 77316

Phone: 936-588-2130
Alt Phone: 281-259-7297

work address is below, 5447 FM 1488, Magnolia, TX 77354

oald Haugan
32321 County Highway 25
Redwood Falis, MN 56283

Phone: 507-641-3065
Alt Phone: 507-644-1262 |.

Artesyn Technologies, 1425 E. Bridge St., Redwood Falls, MN 56283

Frances C. Meyer
2906 Evans St.
Morehead City, NC 28557

Phone: 252-726-2486
Fax: 252-247-5462

Andrew R. Nichols .
Andrew R. Nichols, Trader
PO Box 866

Blue Hill, ME 04614

Phone: 207-374-2862
Home Phone: 207-374-2862

same as above

Albert M. Tieche, Jr.
* 867 Day Hill Rd.
Beckley, WV 25801

304-255-2578
304-252-3146

Phone:
Alt Phone:

BHi, Inc., PO Box 95, Beckiey, WV 25801

John P. Mangan
/ 1100 North King St. Mailstop 0182
Wilmington, DE 19884

Phone: 610-444-5193

MBNA America, 209 Falcon Drive, Kennett, PA 19348

! George E. Lindamood

325 E.-Washington St. #142 360-681-5057

Center for Progressive Medicine
100 SE 15th Ave
Ft. Lauderdale, FL 33301

Fax:

Sequim, WA 98382—3488 Home Phone: 360-681-3475
508 Eunice St., Sequim, WA 88382

Aaresh Jamshedji

15410 Kuykendahi Phone: 281-537-5317
Houston, TX 77090 Fax: 281-537-7631

' : Home Phone: 281-433-2086.

13014 Walnut Lake, Houston, TX 77090

Jeff Fowler : .

510 Nicole Lane PO Box 324 ~ Phone: 218-236-6954
Dilworth, MN 56529 Alt Phone: 218-284-2769
KFC of St. Peter Inc. Fowler Enterprises

13 4th St. South

Moorhead, MN 56560

Kathleen Brennan - .

12 Spring Rd. Phone: 925-253-8747
QOrinda, CA 94563 Alt Phone: 510-223-0740
401 Valley View Rd., E! Sobrante, CA 94803

Mark C. Dai/enport

6576 SR 605 Phone: 614-855-0458
New Albany, OH 43054

 Ph.D Beatrice R. Thompson . .

1111 Southwood St. Phone: 864-224-1990
Anderson, SC 29624 Alt Phone: 864-260-1093
Westside Community College
1100 West Franklin St.

;Anderson, SC 29624

/ David J. Blyweiss

1154 NW 108th Terrace Phone: 954-723-9055
Plantation, FL 33322 Alt Phone: 954-763-1230

ary Jane Johnson
613 Jacksonville St.
Weaver, AL 36277

Phone: 256-820-8431
Alt Phone: 256-820-5299

202 Main St., Weaver, AL 36277

!

uzanne R. Laswell
76 Piermont Way
Galt, CA 95632

Phone: 209-745-1162
Alt Phone: 209-744-9800

Laswell Insurance Services, 602 C. St #500, Galt, CA 95632

Karen M. Retka
219 North 6th Ave

Phone: 320-259-1986
Waite Park, MN 56387 : .

Karen's Electric Inc., Same as other address

ichael Siegel
314 N. Camden Ave - G
Kansas City, MO 64151

Phone: 816-584-8227
Alt Phone: 913-393-2191

DSW Shoe Warehouse, 20418 West 151 St., Olathe, KS 66061

‘/Aatthew J. Rajeski
2263 Granite Court
Alamo, CA 94507

Phone: 925-837-1602
Alt Phone_: 800-950-4636

Bellair Express
130 Produce Ave - Unit G
_%uth San Franciso, CA 94080

\/Bonnie J. Whittles
2235 Brighton St.
Holland, M| 49424

Phone: 616-399-8774
Alt Phone:’ 616-772-1756

Bryon Center State Bank, 9257 Riley St., Zeeland, Ml 49464

/{\Aanhew & Vickie Zettl
PO Box 492 i
Morehead City, NC 28557

Phone: 252-247-2101
Alt Phone: 252-247-2067

Carteret Surgical Associates PA
3714 Guardian Ave
Morehead City, NC 28557

avid Leatherman
904 East Main St.
Tupelo, MS 38804

Phone: 662-844-5307
Home Phone: 662-844-7599

122 Fern Ridge, Tupelo, MS 38804

Edward Thomas Schwarze
/ 1487 Satterfield Drive Phone: 208-237-6589
Pocatello, ID 83201 Alt Phone: 208-237-9578

New Day Physical Therapy
1135 Yellowstone Ave. Ste. 5
Pocatello, ID 83201

Thomas M. & Judith G. Birdwell
\/1 08 Longboat
Willamsburg, VA 23188

Phone: 757-258-0457
Fax: 757-258-0630

CMP Coatings, Inc., 1610 Engineers Rd., Belle Chasse, LA 70037

Bonita B Harris
16 South Lakeshore Dr
Hypoluxo, FL 33462

Phone: 561-602-6014
Alt Phone: 561-874-3925

Life Safety Management Inc
P.O. Box 740385
Boynton Beach, FL 33474

N Pontad with ACT! lor Windows




